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Al Publication on the subject of Crimes atid 
Punishments needs no apology at the pre* 
sent mom^it. The question is one of deep 
interest, involving m it the present and fu- 
ture happiness of thousands, and the pro- 
perty of all. I have endeavoured to avoid 
die beaten tract, not because I would under- 
vakie the truths which my predecessors have 
establiflAie4, but because I diould only have 
to repeat them, without adding to tlieir 
strength or to their attrac^n. This circum- 
stance will make my performance appear 
very imperfect to one who is only beginning 
to consider the subject; but had I att^npted 
to render it complete, it could not have ap- 
peared until much of the interest now ex- 
cited would have subsided; and I am wil- 
ling to forego the credk of a systematic trear 
tise for the advantage of being useful at the 
present juncture. Besides, the occasion has 
created readers ; «id it is viery possible that 
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IV PREFACE, 

an obscure author on Criminal Jurisprudence 
might lie very quietly on the shelf, if he were 
to withhold his production until it ivas per- 
fected to his wishes, , 

Those who are in the habit of treating po^ 
litical occilrrences as nothing more than tem^ 
porary irregularities to be provided for by 
the sagacity of the statesman, will, perhaps, 
regard my method of handling the subject as 
nothing more than spurious and abstruse spe- 
culation ; and I cannot forbear the tempta^ 
tion, even at the threshold, to disarm these 
reasoners, by premising, that I have the hap- 
piness to follow in the steps of Lord Kaimes, 
whose History of the Criminal Law, in his 
Tracts, is founded on the same principles 
which I have adopted ; and that those prin- 
ciples are most amply unfolded and esta- 
blished by that eminent theologian and mor 
ralist Bishop Butler, in his Sermons and his 
" Analogy." But by preferring the train of 
argument here employed, I hope I shall not be 
thought to esteem the priactical observation^ 
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of the writers by whom I am preceded less 
than they do themselves ; bat almost every 
author has very cursorily passed over the ab- 
stract part of the question, and has rested al- 
most entirely on its practical consequences ; 
and practice alone will never enable us to 
determine a political truth* 

The outline of my argument is briefly this. 
We must endeavour to discover the general 
laws by which the affairs of mankind are na- 
turally regulated without any interference on 
the part of human legislatures ; and must 
make ourselves acquainted with the orderly 
succession of events, to which all things, 
both in the physical and moral world, have 
a tendency, and the means which nature has 
adopted to rectify the discrepances which 
are incidental to this constitution of things. 
Having established this first point, I endea- 
vour to point out where we must discover 
those general laws which are connected with 
Criminal Jurisprudence. The instinctive 
dispositions and inalienable rights of our 



VI PREFACE. 

nature, which are intended to protect us from 
aggression, aflford us the clue ; and, in taking 
these as our guide, I contend that we fall in 
with the practical tendency of law as well/ ate 
with the abstract reason of It ; and that we 
are not lost in the remote and vague specula* 
tion to which those who treat the law as 
purely conventional are obliged to resort. 
The end proposed by peii^al jurisprudence I 
have stated, as others have d<me, to be the 
prevention of crimes ; but a broad diBtizK^- 
tion is drawn between crimes when treated 
abstractedly or as ofiences agsoost the Deity ,^ 
and crimes treated as injuries done to the 
members of society. It is in the lattejr view 
alone that the municipal law has to do vrittb 
them. I then proceed to examine the quaU- 
ti^ and properties of offences by which we 
are best enabled to proportion puindbment or 
penalties' to them; and this most intricate) 
part of our discussion brmgs us to this con- 
clusion, whieb I can vegfird only as an ap* 
proximation to truth, that the kast egM^ep^ 
tionable critericHi is the mcaral character of 
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the action to be punished. Nevertheless by 
adopting this as our guide, care must be 
taken, that punishment be not dealt out re- 
tributively, or with relation to injury and 
crime in the abstract ; and that the intimida- 
tion of the wicked be not the primaiy object. 
What is added by way of example must be 
employed incidentally and not to encrease 
the measure of corporeal suflfering. The ex- 
ample must arise out of the manner of exe^ 
cuting the sentence ; and not, as is too fre- 
quently the case, out of the subject-matter- 
. For the sake of perspicuity I regret that I 
have not repeated this distinction at p. 147, 
219, and 253. Having determined that the 
first object of the law is to restrain the cri- 
minal, and then to reform him and deter 
others, I proceed to examine the modes of 
punishment best adapted to answer these de- 
sirable ends, and am led to give the prefe- 
rence to imprisonment, with its various modi- 
fications, ' for all offences short of the most 
flagrant. The infliction of death I deter- 
mine can be justified only on account of 
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thosie aggravated crimes which dissever the 
elements of a healthful society ; and is to be 
regarded not altogether as a punishment, but 
as the only means of defence against a cer- 
tain description of miscreants. 

My next object is to shew the distinction 
between human and divine law, and how 
the former must be made to correspond 
with the latter. This leads me on to dis- 
cuss the point how far written law is ca^ 
pable of being made an instrumeat to regu- 
late the disorders of society; and though 
this is a question of infinite diflSculty, I hope 
it is treated in such a way as to deserve the 
attention of politicians. The reader how- 
ever, who expects to arrive ^.t definitive con- 
clusions on these intricate subjects will be 
disappointed. They admit of no new dis- 
coveries; and at present we must probably 
rest contented with elucidating their difficul- 
ties, and drawing a more definite line, than 
has hitherto existed, about the maans we em- 
ploy and the ends we aiqi at. 
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The last chapter contains some remarks 
on prisons and prison discipline; and the 
more I consider these parts of the subject 
the less' I anticipate from any additional as- 
sistance to be derived from statute law. If 
the public are not interested in the fate of 
prisoners, no law can supply the place of 
such a defect. Society by its virtues, not 
by its power, must supply the philanthro- 
pists who shall superintend Gaols and cor- 
rect their maladies. The law can only sanc- 
tion the principles which shall direct them; 
it cannot devise the plans of reformation or 
infuse the principles themselves. 

Those who are in the habit of considering 
these subjects will be most disposed to par- 
don the deficiencies of a work, which has 
been written, calamo currente^ for a particular 
occasion. However satisfactory and cohe- 
rent an author may regard his opinions while 
they remain floating in his mind, the trans- 
ferring of them to a substantial and conden- 
sed vehicle by the art of printing enables hini 
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CHAPTER L 

Of the state ef the pMic feeling relating to the 
subject ; — the praepects the discussion presents, and 
the difficulties to be apprehended* 

It is an opinion which has had the sanc- 
tion of ages, that every nation has necessa- 
rily its period of improvement and decline ; 
and, in looking back on human affairs, it 
must be confessed^ that the retrospect is 
unfavourable to another conclusion, and 
almost excludes the hope of witnessing 
any material renovation in the institutions 
of mankind. It would seem as if national 
glory was permitted to arrive at a splendid 
crisis only to kindle its funeral pile; and 
that truth has to commence her laborious 
asc^Dit afresh, after having transiently exhi- 
bited herself to a few passing generationn. 

B 
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But it is happy for mankind that they are 
more ready to be elated by hope than deject- 
ed by fear ; or, perhaps, the alarming encrease 
of penal conyicti^ns ; th^ viciousness of the 
lower orders; and more especially, the grow- 
ing depravity of our youth, would excite 
such a despondency ifi this i^^d, as i^igh% 
hasten the catastrophe, which we are hoping 
to avoid. As nothing i^ so sure a protec- 
tion against shipwreck as a knowledge of 
the seas we are traversing, so nothing will 
contribute more to save us from the danger 
of any political evil, than a thorough in-> 
vestigation of every subject bearing upon, 
it. If it be true that old legislatures are 
nai^urally ofipdsed to maovatioi») it i^ ^qns^ly 
true that the people, at a certain i^age of in,- 
formatio0, are precipitately fond of it. It 
id therefore of the utmost importance that 
the public should be put in possession oC 
every new view^ in which a subject is capa* 
ble of being placed : and thus, by being made 
acquainted with the difficulties and the cn- 
couragemehtsi, they may give themselves up, 
neither to hopelessness on one side^ nor to 
rash encounters on Uie other. 

The national voice has been lately raised 
against the construction and admimstration 
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of tli6 pe&al law, and the subject is thus fore- 
ed upoa the most sluggish attention. This 
Hm aot igriaen from the eucceased severity 
of the executive power, tii« clemeacy of 
wMch has notoriously been more prevalent 
tha^^n former di^ys, but fromtiie encrfeape 
of crima, aflt^r all the exertions which have 
been ma^i^ to prevent it. Besides this, we 
liv# at that turn qf imjM'ovement, where 
mankind are apt to think lightly of old doc- 
ti^nes for no betteB reason than because they 
have wt Q^qcomplished all that was e:?cpected ; 
and thinking, as a traveller does, that the 
only way to recover the lost path is to tread 
back his steps, they are d^rous of begin- 
ning ti»etf career afresh witih new institutions. 
B^ it observed, however, that moral and po- 
litical truth will not admit of such a retrogres* 
sio»» We cannot hwe retrace our steps; for 
we miist take men as we find them, made up: 
as thef MB of habits and customs, and endea* 
vour to accommodate to their new opinions 
the institutions already established . We must 
engri^ upon the old stock, and not attempt 
to plant a new one. 

Such a state ^f public opinicm, though it- 
l»ings imny inconveniences which are to be 
l^m^ted, is, I trust, a preeage of improve- 
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ment; and an evidence that moral science is 
only following upon the heels of physical 
science, and will, under wise management 
be conducted to the satne solid and satisSatc^ 
tory ends. The one throws light upon the 
other ; and the more they are studied toge- 
ther, the more they seem consecutive and 
dependent. Thus ey ery new principle that is 
discovered in Art or Science becomes the 
centre of a concentric series ; or rather, as I 
have seen the relation of subjects in Natural 
History ilhistrated, our items of knowledge 
are held together like the meshes of a net, in 
no very regular ord^, but still coimected on 
all sides, and capable of being extended to 
an indefinite length and breadth. To pursue 
these varying series by inductive reasoning, 
and to resolve them into general truths, is 
the legitimate end of moral and political 
speculation ; and in no one thing does the 
ascendency of the modems over their ances-^ 
tors appear more conspicuous. 

From these considerations, I am disposed 
to look upon the interest that is taken at pre« 
sent in the question of Crimes and Punish- 
ments, as likely to result in beneficial conse- 
quences; and that it is not forced upon our 
considerationmore by the state Of our prisons, 
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than by the preparation which tlie public inind 
has undergone to enable it to discuss such 
sub}ect8-*-subjects, which have hitherto been 
buried under a heap of controversial and 
sch(dastic rubbishy — and which, until the last 
century, it would have been thought wild and 
presumptuous to enter upon. In support 
of this opinion I need only refer to the suc- 
cess of the writers on Political Economy 
within the last fifty years; to the disposition 
in the superior judicial courts, however much 
overruled by precedent, to be guided more 
than ever by the broad principles of moral 
right; and to the philosophical treatment, 
which many subjects of law have received 
from the most eminent perscms in the pro* 
fi^ion. The legislature has also adopted 
the same enlightencKl views on some questi- 
ons; as a proof of which, I need only ref^r to 
some, of the Reports of the late House of 
Commons, and especially to those adopted 
on the Poor Laws, which are as full of 
sound and solid reasoning as is anywhere to 
be found cm the subject* The Reporters have 
climbed up to the vantage ground of mewe, 
as my Lord Bacon calls it, instead of grovel- 
ling below in search of philosophers' stones, 
and empirical schemes of social happiness. 
Lord JBolingbroke remarked in the middle of 
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the last century, before Political Economy 
had scarcely dawned, that wheneviCr this 
should happen, the study of the law would 
deserve to, be ranked among the learned pro- 
fessions ; and one of the vantage, graunde 
to wbkt ipen would climb woidd* be meto^ 
physical, (evidently not in the sensa. M the 
schools) and tb^ other hi^toHeal knowl^ge. 
"They must pry into the s^ooet jrecosse^ of 
the bumao b€»rt» and become w^ll acquaint- 
ed with the whole moral worid, tbiyt they 
may discover the abitract reaelon ;.of all 
l^^ws; and they must trace the laws ^f par- 
ticular »tates> especially of their own, from 
tiie fi^atr^ugb sketdies to tl^ moire perfect 
draughts;. from the ftrst imuseg or^ccasicms 
tiM (produced them, thrMii^aU tkeir effect^, 
good and bj^d, that they produced." 

It cftunot howev^ be too s<^iously im^ 
pressed upon those who are sanguine in 
their expectations, how little pftlitical and 
religious institutions of long »t»ndi»gi w« 
capable of being smended by sudden alter* 
ation^* The abstract justice m more easily 
to be determined thiai thitf wjhich m pructical ; 
and, if the o»e class of r,eMon^» i& wrong, 
which ima^e$ political kaiowledgf^ to be 
ripened by experience alone, and that it ad- 
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mits 6^ no improYeftieiit firbm tbe light thrown 
upon the odier dcianaed, and hf a wise and 
prudent specnla^on; Ifte other, which" is op- 
posed ti> it, labours tmder as great an error, 
vriMi it magn^ies exclusively the merit of new 
discoveries^ and puts itis chief confidence in 
theoretical acquirements. The latter foists 
that human systems, though they oftentimes 
intennpt tbe natural course of improvement 
to which! society has a tendency, do not m 
general pn^ fern entire stop to it; and that 
much which is defective in our law^ when 
regarded abstractedly, in corrected in a 
practical iapplicatioiu The profound remark 
which Hume has mad^^ that '' all political 
power is d^tadent upon the (mbltc opi- 
nion,'* may 1)e extended to the whole of the 
institutions of 'SociAy,~that they conform^ 
as far as their nature will admit, to wliat the 
public would have them to be. We are dis- 
posed probably to take o«ir own opinion 
for that (^ Ihe majority, because we wish 
it to be so; a!nd tbetn to compare the esta- 
blished systems withthfe limited standaM, 
instead of trying tl^mby the sentiments 
of tie public at large. Such conduct is 
no doubt a fimitfiil source of mischief. Be- 
sides, our habits and opimons are in ^ great 
measure made to conform to the prevail- 
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ing systems ; and though they should be the 
prejudices merely: of our education, yet as 
many of them are established by influences 
not within our control, we are not always to 
be blamed for possesdng them, and at any 
rate they are to be treated with tenderness 
ahd respect. 

Those who expect any good from hasty 
changes of the municipal law, or who mean 
to adopt as the motto on their banner 
"overturn/' "overturn," will discover when, 
it is too late, that politics, as they in* 
volve so deeply the happiness of society, 
and produce such incalculable and unfore- 
seen consequences, do not a;chmt of this ex- 
perimental enterprise. They contain too 
many detonating and frdminating ingredi- 
ents to be entrusted to the manipulation of 
the inexperienced projector. The utmost sa- 
gacity will scarcely serve to guide us through 
common political difficulties; and can we 
then wonder that the sober part of mankind, 
most of whom are formed by ordinary and 
practical pursuits, should fear the want of a 
pilot* *^ when,'' as Mr. Burke expressed him- 
self with a different application, " the high 
roads are broken up, and the waters are out. 
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wh^ a new and troubted scenic is op^ied, 
and the file affords no ptecedent." 

I will give ihmx credit, moreov», of be- 
Ueving they foresee, that, if they embark np-* 
on the IhIIows by which they are encompas* 
»ed, tiiere is nd safe port to which they can 
steer, no ro<i where they can rest ; and 
though tbey fedi the shore on which they are 
standing to be washing from beneath their 
fert, they prefer the alternative of perishing 
where they have been nurtured, rather than 
of veotuiing they know not whither. 

But though I am disposed to concede thus 
much to those wfio may differ from me on 
a rational convidion, I will not extend this 
concession to those persons, who may be 
discovered in every class of society ,^ high 
and low, whose opinions all grolir out of 
their habits of life, instead of their habits 
growing out of their opinions. They are so 
extremely dnctile in their constitirtion, that 
they coi£form to any estaiblii^d mouldy 
however distort^; and, Uke clay^ which is 
equally passive in the bands of the potter, 
whether it be modelled into a vase, or a tea 
oup, so they are any tfaii^ or nothing as 
chance and accident may direct. They 
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have no identity to preserve, but urbat is 
common to the whole lump of humanity. 

The subject before us, however, as it does 
not interfere with the immediate interests of 
such persons, vrill I trust notbejH*ejudgedby 
them without examination. It is one of vital 
importance to society ; and though it is like^ 
ly to be precipitately determined on by the 
sanguine, this circumstance does not war^ 
rant us in rejecting it as unfit to be dispas^ 
sionately examined. IStarange indeed would 
it be, if this science of governing the deprav- 
ed were the only one that can make no pro- 
gress ; and while other knowledge has been 
Enlarging its circles by daily ad<iitions, this 
alone should remain confined to the narrow 
circumference thi^ restricted it in the dark^ ' 
est ages of our history, and the most degrad- 
ied state of the human intellect. Many old 
dddrines^ which agitated the political hemi- 
sphere in past centuries, are silently gone 
over ; and, though the sky be not cloudless, 
we have more light than ever to examine into 
these questions, so interesting and so impor-^ 
tant to our well-being. 

That political speculationn should be abus# 
cd, i^ only to remark what must inevitably 
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await every disa>Tery bearing so closely upon 
human hap|M&ess. This objection against dis- 
cussion really amounts to little more than 
saying, that all men are not endowed with 
an eqiml share of prud^ce. There will al- 
ways be a large portion of shortmghted resL- 
soners, who, from this yery defect, will see 
ihe strongest all the objects within the com- 
pass of their vision ; and, guided, as the ma- 
jority of such persons usually are, unduly by 
their feelijags, they will be ready to start for 
a promiwig point in the distance without r^ 
garding the obstacles in the road. Disap^ 
pointment and chagrin usually foUow from 
such advaoktures; and if political exp^ri^ 
ments could be tried with as little iiQury as 
t^heimcal ones, such failures would be paro- 
Jfttable, 

But unfortunately for these projectors, the 
institutions of mankind hay# most of them 
grown out of the urgency of occasions, and 
have accommodated themsdves inraetically 
to our varying o{Hnions; by which means 
we becon^ in a measure reconciled to them, 
though their leading princq^les may be 
founded in error^ Thus the Americans, 
with all their love of lib»ty, and of equal- 
ity among m«nkin4» have never yet got rid 
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of uegto slavery, which is absolute in some 
of the states, and exists practicdlly in all^ 
That they are sincere in wishing to rid them- 
selves of dus *' broadest, foulest blot," can- 
not be doubted; biit i^ke dificulties arise 
from the habits of the people, which in this 
ini^tance completely neutralize the spirit of 
l^r speculative constitution. Hitft this 
reconciliatidn to our circumstances is natu- 
ral, I cannot doubt, ^ough I lament over 
the abuses to which it is exposed; but, 
if our tMi^atlantic brethren, who have starfr- 
^ with compl^iely new social institfidons, 
tare not $ble to rid tiiemselves of the incon- 
veniences arising • from established notions, 
i^me fears may justly be apprehended lest 
we, who have still more ancient attachments^ 
should be found meddling with institudons 
before their nature is thoroughly understood, 
and the people are prepiured for t^ intro- 
dt»:tion oi better systems. 

We are arrived at the point, from which 
the evils of old establishfiients are seen in 
all their magnitude ; but it is no desponden- 
cy to doubt whether, I6r n^ny of our civil 
^levances, the remedy is yet discovered; 
or, if discovered, ^pHiether the public is suffix 
ci^ndy enlightened td admit of its applican 
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tioB^ They who wmild sweq[> away^ for 
inatance, our present criminal cods, which 
after all has less practiced evil in it than it 
has specolativey and would put in its place 
isome oth^ artificial system of the like na* 
tore, would only introduce more mischief 
into society. They would break up an In- 
stitution, which by an inherent tendency in 
artifiekd law, has accommodated itself as far 
m it can to "vi^hat is right ; and woiUd put in 
itB pkiee aflDother, wkh most of its defecti 
as to principle, and none of its correctives 
astopnu^e* ^ 

Happily^ the present question ^ts been 
brought be£ore Ae public by no. politicid 
party so as to raise the of^ositiion, or infiiri^ 
ate the zeal^ of the rea{leettire partisans ; but 
it has been intmducedv mnd supported, diief- 
ly by those whose philanthropic chluracttt 
ensures them a fnvoiirable recejrtkm; and 
who will al^vrays command the countenance 
and the symp^t^y* of the wise and good 
throughout the country. Indeed it is a curl* 
nous fact vp^l deserving the attoition of phi- 
k>s6phers, tiffitt th^ me generally preceded 
in their schemes of beneficence by a class 
of persons, whose labours and opinions they 
do not sufficiently estimate, but, who iadopt 
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a principle higher than reason, emanating 
from the pure dictates of a well regulated 
heart : and thus, they illustrate that remark 
of Lord Shaftesbury, who will not be sus- 
pected of fanatidsm, that ''True wisdom 
comes more from the heart than from the hmd'' 

The question, as must easily be perceived* 
borders on some of the most tender and 
disputable ground occupied by politicians 
and moralists ; and though it stands mt pre*- 
sent unconnected with any party, it wfll re- 
quire the utmost discretion on the side of the 
friends of improvement to hold it free of this 
pollution. Its contact with the extreme of 
either side would at once communicate a 
contagion, that w<mld terminate in the^ 4^feat 
of the useful purpose for which the discussion 
is entertained. The author thmks he is quite 
aware how much candid attention is required 
fairiy to review the difficulties of the subject ; 
and is apt to suspect his own speculations on 
it, knowing how many qontingencies there^ 
are to be provided against, and how frequent- 
ly latent biafi»es, too remote pertiaps to be 
detected, contribute to the formation of our 
opinions. To the public therefore he ap- 
peals as a test to try their sterling value. 
Nor is it to be disre^ded, that in judging: 
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of the affairs of mankind, we as frequently 
discover a deficiency of mental discipline 
^d self-knowledge by rejecting opinions 
because they are antiquated, as by adher* 
it)g to them for the same pertinacious reason. 
I am ready to confess myself exposed to 
such fallibility, in common with the rest of 
my species ; and, as Sir Richard Steele is 
said to have published his '' Christian Hero'^ 
in order to commit himself to his dissolute 
companions as an admirer of virtue; so 
would I, as an expedient against the infirmi-* 
ties above alluded to, declare to the reader 
thus early, that in maintaining my opinions, 
I shall endeavour not to betray the weak*- 
ness of the controversialist ; and, as is ti>o 
frequent^ be more solicitous for my own theo- 
ries than for the triumph of Truth. 



18 THE PHILOSOPHY OF 

farther before them than they have heea 
accustomed to do- If they would succeed 
they must be able to anticipate what men 
wiil be, as well as what they hav^ been ; and. 
instead of depending upon minute regula^ 
tions, which take their character from the 
season in which they are adopted, tiiey must 
proceed upon broader principles, and en- 
large their rules to the utmpst limits, so as 
to have regard to the spirit of men's actions, 
and not to the technical definition of them. 

The necessity of adopting this line of con- 
duct has given rise to a new Science in mo- 
dern, times, which has been applied with un- 
exampled success to some particular branch- 
es of government. It adopts as its leading 
principles truths like these ; which, instead 
oi beii^ visionary and metaphysical specu^ 
lations, come ho^e to the bosom and under- 
standing of every man as intuitive axioms : 
♦* That vvhat we call the Political Order, is 
much less the effect of human contrivance 
than is commonly ims^ined :-'^That every 
man is a better judge of his own interest 
than any legislator can be for him ; and that 
this regard to private^ interest (or, in other 
words this desire of bettering our condition) 
Qiay be. safely tmated to aa a principle of ac- 
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tion nniyersal among men in its operation ;~ 
a principle stronger indeed in some than in 
others, bnt constant in its habitual influence 
iqion all :— That, vrhen the rights of iiwiivi- 
duals are completely protected by the magis- 
trate, there is a strong tendency in human 
affiurs, arising from what we are apt to con* 
sider as the selfish passions of our nature, to 
a progressive and rapid improvement in the 
state of society : — That this tendency to im» 
provement iii human affairs is often so very 
powerful, as to correct the inconveniences 
threatened by the errors of the stateMian: — 
And that, therefore, the reasonable preaump- 
tion is in favour of every 'measure which iat 
calculated to aflbrd to its farther develope* 
ment, a scope still freer than what it at pre- 
sent enjoys ; or, which amounts very nearly 
to the same thing, in favour of as great a li- 
berty in the employmi^irt of industry, of ca* 
jntal, and of talents, aa is con^iistent with the 
security of piroperty, and of the other righte 
of our fellow citizensw" 

These characterij^cal doctrines of the 
Political Economists, quoted from Dugald 
Stewart as the best source of authority, 
though they have no direct bearing upon the 
sufc(^ect of penal legislation, evidently lead to 
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it- For why should we stop at those princi- 
ples of our nature by which labour and its 
productions are regulated ? smd why not 
comprehend all such as govem mankind in 
the pursuit of their welUbeing? Surely if the 
aequisitian of property » and the wealth of nar 
tions, be regulated by imerring principles 
among mankind, unassisted by the arm of 
power, the protection of it has not been left 
to accidents and chances ; and jurispru-* 
dence, affecting the latter, will be as wisely . 
established by taking for its guide those laws 
of our nature adapted to protect us from in- 
jury, as it will, in the former instance, by adopt- 
ing those, which regulate labour and its pror 
ductions, It must be confessed that as yet 
the writers on Political Economy have not 
adverted to such a source of information in a 
systematic way ; and the question of Crimes 
and Punishments has been agitated to little 
other purpose than to show how wide we are 
of any rational foundation on which to place 
it. The benevolent feelings, which have 
brought it forward before the public, will in 
a measure prevent us from coming to those 
calm and unprejudiced conclusions which 
are the object of philosophic inquiry ; and 
yet I know not that any political question 
could be introduced by better harbingers. 
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Premising this, we will proceed with our ar- 
gument. I apprehend, then, that the most 
important distinctions which are made among 
poKtical reasoners, and which affect the qttes^ 
tion of Climes and Punishments, sure com- 
prehended in these two descriptions. 

1. Those who regard the social order as 
resulting from the sagacity and contrivance 
of Statesmen; and not from hay natural 
tendency there is in society to rectify its 
own discrepances, and advance its own 
interest^. 

2. And the others, who contend that the 
social order is indebted for its success to 
certain natural laws, which are to be disco- 
vered by the study and observation of man- 
kind in their different relations towards 
each other, and which human laws cannot 
contravene without introducing perplexity 
and disorder. 

As the difficulties of the question under 
our review, and the utility of examining 
them, depends entirely upon the determina-r 
tion we come to upon these points, it virill be 
necessary to discuss them rather minutely.* 

* I have gone more into this question, beeanse some philoso- 
phers think it to be a principle of the human mind to assume the 
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The flrst class contend, that m^ in a 
state of nature are not social ; and antece^ 
dent to the formation of civil society are 
subject to ceitain laws and possess certain 
righte, which are relinquished when they 
enter into this uni<m. And this liuaguage 
they employ, not merely to express what is 
happening every hour, that we give up a 
less benefit in order to possess^ ourselves of 
a greater; 6ut to convey the idea, that in 
our social capacity, we are not under the 
guidance of any natural law; but, in order 
to supply its place, we resign ourselves to 
another law of human invention, which they 
regard as better adapted to provide for 
human exigencies. Thus they look upon 
the social polity as of artificial construction, 
and not under the government of any intel- 
ligible and fixed princif^es. They imagine 
it to depend for its success and happiness 
on the experience we have already bad of 
the institutions of mankind; and eonse- 
qfiently of great impc^rtance, tiiat Statesmen 
ahould not wander firmn the old beaten 
track. In their vi^w it is chimerical to draw 
any practicak inferences from theory, how-* 



itablfity in the order of nature witiiout any reasoninf^. See par- 
^mhrl9 Stewmi'^PkUoM^uf tkt Human JUtad, Vol. 11. chap. 9- 
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ever well conducted; and they treat the 
sob^est speculatioa on the subject, in much 
the same manner as a carpenter would treat 
a mathematidan, who should endeaTOur to 
danonstrate to him the ^neiples of bis art 
Hence, tbey msist that they aupporc Ex- 
perience in oppoaitkm to Theory^ Tbey 
are great friends to precedents and anoeat 
authorities, because every scheme of legisla- 
tiim appears to them illusory, which has not 
actually been tried. The subject is to them 
so i^volved and intricate, containing such in- 
numerable particulars and so few general 
rules, that tbey cannot p^ceive any ord^ 
and arrangement in the condition of nationsi, 
or any general rules by which they are go- 
verned ; or, if th^re be any, the exceptions 
to them are so numerous, that, with our li- 
mited views, they cannot be employed to any 
good purpose. 

To these views, wlttch I have endeavoured 
to state without prejudice, numerous, and I 
think weighty, ebgectkuis may be o{qx>sed. 

The more attentively we examine the ma- 
terial worid, the more vnll the inquisitive 
mind be impressed witfi the power, the wis- 
dom, and the order that pervade it Whe- 
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ther we contemplate the planetary motions, 
or confine our studies to the revolutions of 
our own orb, and watch its successive chan- 
ges from night to day, and winter to summer, 
we must come to the conclusion that it is gO' 
vemed by fixed and determinate laws. K 
we descend in the scale of creation and exa* 
mine the laws of matter^ it is impossible to 
suppose they are not directed by the same 
immutable wisdom. Descend s^in: take 
a idower or a blade of grass. Mark its struc-^ 
ture, its arrangement, its beauty, its uses ; go 
farther, take a microscope and see its capil^ 
lary vessels, its spiral tubes, its cells, all in 
infinite variety in the various species, but all 
governed by some fixed laws, and directed 
towards some definite end. And yet the 
laws by which the veg^able world is ruled 
are not without exception. Though they are 
full of intelligence, it is not every plant that 
fulfils the end of creating all plants. Many 
are destroyed by accident, many die by dis- 
ease, and others, just as tjheir purpose seems 
to be answered, are cut down to be appropri- 
ated to another use. These occurrences we 
are apt to regard as descrepances in the ve- 
getable world, because we do not see their 
design and end ; and yet, had we the eye of 
a larger intelligence, we should no dovibi 
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perceive, that they were only a part of the 
great scheme of omnescience, and were as 
much within his view at the time of creation 
as the proximate issue itself.* 

The animal world again is equally under the 
guidance of an imerring law. The powers 
of the various species, their instincts, their ha- 
bits, their succession, fill us vidth wonder and 
astonishment; and no one ever yet contended 
that as individuals they were thus the objects 
of our admiration; and yet as gregarious be^ 
ings they were the sport of accident, and di- 
rected by no common principles, which were 
beneficial to the whole body. 

It will scarcely be disputed, I should ap- 
prehend, that there are some principles im- 
planted in man, which are subject to die 
same, or similar, comprehensive laws as 
those governing the inferior animals. Such 
for instance are our appetites ; the more vio- 
lent passions ; the pleasures and paids deriv- 
ed fi*om our senses of tasting, smelling, hear- 
ing, seeing, and so on. AH these are sub- 
ject to sopae coirtrol, and directed by some 
unseen influence, which we cannot resist 

• See Note (A) Appendix. 
E 
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without uneasi|ies8 to ourselves ; and the om- 
clusion at which all practical persons arrive, 
is, that there must be some common cause 
operating upon us to produce this consenta- 
neous end. 



i . We speak of this order of nature, ,byai^* 
logy^ as if it were a lorn. Not that we niean 
to insinuate, that the Deity governs liis crea* 
tion.by verbal rules which hie lays down for 
himself or his creatures; but it is a brief 
4nd convenient »way. of speaking of that con- 
stant order of succ^sion in physical and 
moral events, whether good or evil, so con- 
spicuously established in the world. So 
when we speak of the more comprehensive 
Ic^ws of our nature, such for instance, as^^tat 
happiness arises from the proper exercise <jf 
our powers ; we must include all the conse- 
quences of this state of bdng^ evil asi well as 
good: and when we allude to the genial 
laws of the universe, we mean to include all 
the consequences, which were, within <he 
view of the Deity at the creation. As laws 
are rules of actiany the word principle seems 
to be employed by us to express, abstract-^ 
edly, the highest sources of intellig^ice to 
which the human understanding can ascend. 
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But it is vs>t the stronger lineaments of our 
nature alone that discover order and arrange- 
ment. AU the passions and aflFections and pro- 
pensities may be traced to some common prin- 
ciples, which it is^mpossible not to conceive 
have a connexion with the consequences flow- 
ing from them. The study of these has en- 
gaged the wisest men in every age ; arid it 
vrould be truly ridiculous to suppose, that all 
this while they have been traversing a wilder- 
ness in pursuit of phantoms, ^f following a 
path for the absurd purpose 'of discovering it 
ended in an inextricable labyrinth. The difr 
ficultiei^ of the study occur just where we 
should expect them; in the state of human 
affairs^ which are nnder the control of a mo- 
ral government. 

Still it must be confessed, great progress 
has been made in our acquaintance with 
the motives of action in men, and with their 
moral constitution; and freqliently it has hap- 
pened, that what appeared faulty in it, has 
been found to be vrise and good, Fiuther 
advances have opened larger views ; new 
light has appeared; objections have be^i 
answered ; and every step has contributed 
to shew the order that prevails from the be- 
ginning to the end; from the attributes of 
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the highest rational existence to the meanest 
animal, that is the sport of the winds and 
waves. This should encourage us to pro* 
ceed, as well as teach us diffidence with re- 
gard to whatever we may still be unable to 
account for. 

If the constitution of man considered indi- 
vidually is so clearly established upon fixed 
and unerring principles, and he is not the 
child of chance and accident, acting without 
motive and without end, we may safely pro- 
ceed a step farther, and insist, that as a so- 
cial being he is under the guidance of the 
same intelligent laws. The greater part of his 
passions and affections have their source in 
this connexion ; and these are so interwoven 
vnth those which belong to him as a solitary 
being, that, though the attempt has been 
frequently made by the most acute philosO" 
phers, no one has yet been able to draw the 
line to determine when the one class begins 
and the other ends. This attempt has even 
given rise to systems of the Passions and 
of Morals, which have failed chiefly from 
the impossibility of separating the two parts 
of our nature. 

It is not only the affections which are exci- 
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ted in the most iatimate connections, such 
as the conjugal, the parental, and those 
arising from the various degrees of consan- 
guinity, but all the benevolent and malevo- 
lent qualities of our nature are necessarily 
called forth, and sustained, by certain cor- 
poreal and intellectual relations, that exist 
with the animated creation, and especially 
vidth that part of it which partakes of our 
own nature. 

The social relation calls into exercise the 
greater number of human virtues. All phi- 
lanthropic actions spring from this source ; 
and it is hard to conceive that these are not 
within the scheme of Providence. Besides 
the virtues, no excellence could be obtained 
in any branch of art or science without the 
assistance and incentives that this union 
affords. All improvement in society, from 
the barbarous hordes of America to the po- 
lished nations of Europe, may be traced to 
the conflicting interests, which are created 
by the gregarious disposition of mankind. 
It is the struggle for bread between one man 
and another, which awakens and preserves 
industry : it is the emulation inspired by 
more liberal pursuits, which creates excel- 
lence. All these provocatives to virtue and 
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science would be wanting, if man were by 
nature an unsocial animal. 

Again, if society be left to a fortuitous go- 
vernment, and no wise and benevolent end 
is to be answered by it (for it is contradictory 
to conceive that accidents and chinces have 
an assignable end,) there will be no motive 
for action, or for the exercise of any social 
virtue. For we are induced to act as ra^ 
tional creatures by foreseeing the use and 
end of our actions ; and this supposes* that 
causes and effects are constant in their de- 
pendence : but if these dependences do not 
exist ; or, which is the same thing, are sus* 
pended by human power, no man will alct 
because no man can predicate the issue. 
His intention is as likely* to be brought about 
by some lucky coincidence as it is by his ap- 
plyii^ the utmost sagacity and deliberation. 
This part of the subject is treated by Dr. 
Thomas Balguy with his usual acutetiess, 
and I will request the readers attention to a 
passieige in )addition to what I have said. 
** The happiness of man depends on the ex- 
ercise of .his feiculties : that is, on the right' 
ap][>lication of his active powers, under the 
direction of his understanding. But*the un- 
derstanding can give no direction ' for our 
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conduct, unless we can judge of the effects 
and consequences of actions proposed to 
our deliberation : and we only judge of tl>esc 
(we have no other possible way of judging) 
from the effects of /e Are, actions iti times past. 
If then i^milar effects do not constantly flow 
from similar causes, we shall have no rule 
of conduct at all* — Eixperience of the past 
is our only guide for the fiiture. We have 
no other way of knowing that food will nou- 
rish, or that arsenic will poison us. We 
have no other way of discerning any con- 
nexion between the seed we put into the 
ground, and the harvest we expect to reap. 
It is thus we learn that labour must prepare 
the soil ; that sun and rain will cherish the 
rising plant, and bring it at length to maturity 
and perfection. Were not like causes to 
produce like effects, we could form no judg- 
ment at all of future events ; and therefore 
our understanding could never regulate our 
conduct."* 

From these considerations it will also 
follow, that as men owe their success to any 
other cause than their own intelligence^ that 
intelligence is of less importance in regula-t 
tin^ and directing their conduct. How 

"^ Se his Dwinc Benevcknee AjmrUd. 
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strongly this is opposed to systems of human 
origin, contrived for the purpose of mana- 
ging mankind, will be presently seen. 

It must be added, that if the worid be 
generally governed by established laws, and 
any part of it be excepted out of this exten- 
ded dominion, that part, being the subject 
of accident and chance, could not exist 
while it was surrounded and intrenched 
upon by a system, which was under the di- 
rection of wise and appropriate designs. 
Suppose for an instant a race of beings to 
exist, who had no laws to control them, but 
that caprice and whimsicalness were the sole 
ingredients of their life ; and that other ani- 
mals directed by a wise administration were 
their neighbours ; can we find any diflSculty 
in determining that the former race would 
very soon be exterminated from the face of 
the earth? To suppose man living with- 
out any system of natural law to govern him 
in his social capacity, is a simular case ; and 
if it were really thu^, the brutes by which he 
is surrounded, which oftentimes invade his 
province, and with which he has frequently to 
contend for food and power, would in the end, 
if governed by wise and settled laws, gain the 
ascendency over him, and drive him to seek 
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another home. It is essentially the nature 
of order and design to get the better of dis- 
order, and every thing proceeding from acci- 
dent. This of itself is sufficient to satisfy 
us which in the end will become the su- 
preme. 

Indeed we may carry this idea still forther^ 
and insist, that, as confusion and accident 
could not exist in any system in conjunction 
with, or in opposition to, established order, 
so it is incredible that the Author of this sys- 
tem should have suffered confusion and acci- 
dent to be the final consequences of any 
thing he has created. It has been contend- 
ed, that politicians for want of attending to 
these truths have been too ready to employ 
human contrivances to set right what they 
conceived to be disorders in society. They 
have r.elied too much on their own limited 
foresight, instead of studying the scheme of 
moral government as exhibited in themselves 
and in those around them ; and have been 
content with the acquisition of particulars, 
without extending their views to general 
truths. Thus their machine is constantly de- 
ranged, and requires the perpetual ii^terfer- 
ence of the supreme power to rectify it, in- 
stead of its having a tendency to greater 
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sknpUcity, and a corresponding easy ma- 
nagement. To this cause chiefly is to be 
attributed the konentable and pitiable state 
of the poor; the impracticability of the com- 
mercial law ; and what is more to the point, 
the increase of punishments, and the impossi- 
bility of continuing a penal code, which had 
its ofigm in an age of absolute power^ and 
when morals were bot a weak aoid feeble 
restraint upon the manners of the people. 

.Besides the argmnents to be deduced from 
what may be observed of the frame and con- 
stitution of the material worlds and of hu« 
man nature, there are some others, arising 
from the perfectioi^ of the Deity, which 
have not been much adverted to by political 
writers ; but which carry us much farther 
into the subject, and inspire us with coiift- 
dence in die dark cmd mysterious paths of 
inexperience, where we most need i^ich a 
guide. 

The satis&ction we receive in contemp- 
lating the order of the worid around us, 
serves principally to direct us in circumstan- 
ces corresponding to our experience; but 
the consideration, that all the occurraM^es 
Id nature^ seen and unseen, present and fii- 
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tnre, Mre directed by perfectly wise aiid ua^ 
erring la^s ; and that what we cannot com- 
prehend h as much under the control of in- 
finite rectitude as the most familiar event^;, 
is a fountain of knowledge absolutely per- 
fect, and is limited only by the measure of 
mtelligeBce which we bring to it. 

To Suisse tipe Deity to be unconcerned 
ev^a aJk^ the minutest creature is to im- 
pugn his perfections, MVheA. he has condes- 
cended to create, he condescends to care 
for ; and Us goodness is a pledge to us of 
the end at which he aims. As £sir as this 
atteibute is confined to generals, or to any 
class of particulars, and does not extend it- 
setf to every ere^ however inconsiderable, 
and every iadiivid«iai, if. is in^perfect, and 
therefore cacuMt belong to a perfect Being. 
Whea we ^ledUide the Dcaty from watching 
over trifles, as b^ieath his dignity, or that it 
is a trouble to Him to direct the affairs of 
maaktnd, we bria^ his perfections to be tried 
at a httician tribunal, and impute to him hu- 
man isiip^ectioas. The same eternal bene- 
volenoe wiiich engaged Inm to create rational 
bei%s, and gave theaaa instincts and qualities 
sitttable. to a isocial union, and made that 
imion to produce much of their happiness. 
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has not left it to accidental contingencies, 
even in the minutest affairs ; and the evil to 
virhich it is exposed, from the crimes of the 
vicious, was not uncontemplated by Him, and 
therefore is not unprovided for. 

If we can satisfy ourselves of these truths, 
we sliall have made an immense step to- 
wards the eminence after which we are striv- 
ing. Our study of crimes and punishments, 
which has hitherto been vrithout rudder and 
without compass, will be directed in some 
known tract; and we shall not be left to 
form our conclusions upon a few isolated 
facts; but we shall be enabled to reason a 
priori with more certainty than the largest 
experience, or the most voluminous accumu- 
lation of particulars, could possibly give. If 
it should be objected to this mode of reason- 
ing that it is a vitious circle, determining the 
cause by the effect, and then the effect by 
the cause, I may perhaps be permitted to 
reply to such objectors, that it is a method 
we admit on a thousand other occasions. 
A series of familiar particulars enables us 
to establish a general truth, the sterling 
value of which depends upon the correct- 
ness and sagacity of the reasoner. From 
that truth we may logically deduce other 



CRIMINAL JURISPRUDENCE. 37 

particulars unconnected with those before 
observed, and I apprehend these deductions 
to be quite satisfactory. Indeed, it is the 
only mode of proceeding in morals, as long 
as we are not in possession of the highest 
principles on which they rest. 

The most serious objections that can be 
urged against adopting these speculations, 
appear to be 1. That no society, with which 
we have any acquaintance, ever took them as 
their guide to the extent here proposed. 
2. And that human laws, and more espe- 
cially the criminal laws, are established for 
the purpose of rectifying those evils in so- 
ciety, which seem to form the exceptions to 
the established order which may be observ- 
ed in it. 

The novelty of any political speculation 
is always an argument against it ; but in this 
case it is not so new as is commonly appre- 
hended. It is certain that no government 
has yet been established, or could possibly 
exist, which has not taken for the ground 
work of its legislation some of the moral 
laws, and some principles of human action ; 
and that the European governments have 
laid a broader foundation on this rock, than 
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any which have preceded them. The law of 
nations is, confessedly, intended to rest en- 
tirely upon it ; and what is the common law 
of the laxMl derived from, but from the max- 
ims and received opinions of the times in 
which it originated, and which were thought 
to be established on justice ? Our courts of 
equity, again, were invented to avert the ri- 
gour of the law in particular cases, which 
would have been uiyustly dealt with, if the 
written statutes and established fonns had 
been adhered to ; and though their decisions 
are not always correct, and they have some- 
times proceeded npon narrow views, yet it 
must be recollected that, for the time, they 
were regarded as established upon the best 
opinions ; and that it is stiidy and observation, 
which have enabled us to discover these im- 
perfections. As is the case with the progress 
of all moral truth, the less {»inciple has been 
resolved into another more compr^^asive. 
The question then is shifted to, ^' what is the 
degree in which the system ought to pre- 

If those who rdy on human schemes to 
provide against political difficulties will allow 
some laws to exist, of ibe description alluded 
to, and which have been foituodte enough to 
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be established at a remote period, what good 
reason can be ass%ned why others should 
not be added to this valuable code ? Is there 
any thing that should put a stop to their ex- 
tension in the present century ? or, can it be 
imagined, that our forefathers at once fathom- 
ed tl^ abyss of this profound subject, and 
have left us nothing to perform ? In Astro- 
nomy, in Mechanics, in Chemistry, in Ethics, 
in Metaphysics, they have bequeathed to us 
a boundless field. In these studies each 
succeeding age has surpassed the foregoing ; 
mediocrity in the present century has out- 
stripped the genius of the last ; and yet the 
genius of this still finds himself at an immea* 
surable distance from those intellectual pos- 
sessions, which stretch beyond his sight, and 
which some succeeding Locke or Newton 
shall more successfully explore. 

It is a strong fact also bearing upon the 
question, and worthy to be repeated, that all 
human institutions, as far as their nature will 
admit, conform — in spite of exposition—— 
to the public opinion, in proportion to the 
strength and durability with which these opi- 
nions are expressed. Hence the practical 
changes, in the administration of law and 
other establishiBd systems, bring about that 
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radical renovation, which legislatures have 
not confidence or power to attempt ; and it 
will be found that these quiet, yet irresistible 
innovations are constantly at work ; and 
tliat, generally speaking, they are the only 
safe ones that are carried into eflect. The 
unanimous expression of the public voice is 
become a more powerful agent than the 
sword ; and, as the intellectual character of 
society improves, it will be every day more 
absolute, and more incumbent on the states- 
man to anticipate it. The rieader s observa- 
tion will not fail to call to his mind many il- 
lustrations of these truths so important to so- 
cial happiness ; and, among the rest, to the 
gradual change which has taken place in the 
administration of the criminal law. As more 
rational opinions have prevailed, it has as- 
sumed among us a milder and more merciful 
character, and both Judges and Juries have 
submitted to the practice of " pious frauds," 
as Mr. Justice Blackstone called them, ra- 
ther than become the executioners of so san- 
guinary a code. Indeed, we are at last come 
to the point where the practice of our Courts 
of Law is, in these cases, entirely at variance 
with the Statutes which ought to control 
them. 
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. From these considerations I am led to the 
conclusion^ that the doctrines insisted on are 
not new; that, with all the opposition to 
them from the prevailing systems, they are 
silently operating to the advantage of society; 
and no objection can reasonably be urged, 
why they should not be avowedly the chief 
guide to conduct us in the establishment of 
all our social institutio];is. 

. The second objection which I took, **^that 
human laws, and more especially the criminal 
laws, are established for the purpose of rec- 
tifying those evils in society, which se^n to 
form the exceptions to established order," 
inust be answered, by appealing to the expCTi- 
ence we have of the perfect intelligence to 
be discovered in those events with which we 
are acquainted. How, it will be uiged, can 
human foremght take any better guide in 
judging of the exceptions to the general or- 
der around us, dian that which we obtain 
from our own scanty experience? How can 
smy general truth assist us in determining 
ps^rticulars,* which the limited faculties of 
man cannot satisfactorily perceive to arise 
out of th^n ? To these queries the follovdng 
answers have suggested themselves to my 
mind. 
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We hare seen by tbe previouB disoii»Biaii, 
th^ no part of the anknate or inanimate cre- 
ation, and especially the moral constituticm 
of man, can be the subject of accident; Imt 
that all must be governed, even the minu- 
test afiairs, by constant and unerring laws. 
Should this he true, our power of dmng ill, 
and the existence of ill itself, is tbe result of 
a wise and good constitiition of natiure. It 
is not possible indeed, if our happiness is 
made to depend upon. our M^ns, aad those 
actions are the subject of choice aBd prefier- 
ence, to conceive of any other syst^n wlHck 
could have been, adapted to produce the end 
pri^osed. Wky evil is permitted to exist in 
the world has escaped the lynx-eyed sagacity 
of theologians and pbilosopbers ever smce 
the reasoning powers were enjoyed, and is 
not a c|uefition to be discussed here; but 
that, being permitted, it has a rational end 
smd purpose to answer, and is produced by 
some incitemeiits and motives whick are pro* 
per. objects of research, is no UHHre to be 
doubted of tban the wisdom and baievolence 
of the supreme Disopi^ of events. Thus ieur 
we may be conpldjely satisfied, tliat *^A 
worid, in which nothing «lepeiided iqM)n our- 
selves^ however it might ha;ve suited isome 
imaginary race of beings, would never have 



CRIMINAL JUEISPRUDENCE. 43 

suited mankind; or, rather, would haTetran»* 
formed them into other creatures ; frokn ii^ 
telligent and active bein^, immersed in 
sense, and incapable of all higher gratifica* 
tions."* 

The hregulantieB which appear in society, 
arising from the commission of crimes and 
from tiie weakness and wickedness of some 
of its members, cannot be traced to any other 
sonroe than thsit which gives rvse to all other 
moral eviL It is not an evil sui generis^ as 
some politicians would regard it, that must 
be treated and subdued in a manner different 
from all other eviL The human miad is its 
seat, and this we find ai^ed upon in a certain 
w^j by motives axid hal»ts, which produce a 
succession of phenomena sufficiently con* 
stant and uniform to make them the subject 
of scientifto researdi. The difficulties attend- 
ing this study are of course greater than that 
of matter. The characters of men being so 
infinitely varied, the springs of action so re- 
motely seated) and the circumirtances in 
which they are placed being so ejictremely 
unlike, must necessaiily make the investiga- 
tion of whatever relates to mind and morals 
sm arduous employment ; yet I think it will 

* Bal^y on Divine Benevolence, p. 99. 
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be admitted on all sides, that the philosophy 
of the human mind, especially in later yearsy 
has emei^ed from its obUvion, and has made 
as great accessions to its stores, as any sci* 
ence that can be named ; for what is Politic 
cat Economy, taken in its largest sense, but 
this science applied to a peciiliar relation 
in which mankind are placed ? 

In pn^portion as we extend our views, 
humap affairs exhibit, more and more, a sys- 
tematic and orderly arrangement; the cir- 
cuidstances, which we ha^e been accustcmied 
to regard in the light of exceptions, are 
found to be necessary and consistant paorts 
of the whole scheme; and we are every 
day securing additional points to enable us 
to lay down this intellectual chart for the 
guidance of future legislatond. The heavens 
tiiemselves are but a wilderness of stars to 
the inexperienced eye ; and surely the stady 
of the human mind, with our present acquisi* 
tions, is not in a mo^e hopeless condition tiian 
the science of Astronomy must have been 
a few centuries ago. Much as we have to 
learn therefore, we have every encourage- 
ment to urge us fcn^ard; and we may rest 
quite assured, that the evils of which we 
pomplain, and many of which appear so 
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lOBgtcit^imiable, will not, after a time, be sub- 
jects of vague and doubtful conjecture ; but 
the yicious actions of men will be more clear- 
ly traced to their springs, and legislators 
will be enaU^ to estabtish measures, not 
so constantly liable to be defeated as they 
have hitherto been ; but founded on incon- 
trovertible and g^^ral truths, wfadch cany 
within them tibieir own vindication. 

It is a mistaken o]9inion to siqppose, that the 
study of the phenom^ia of humfti nature, tak- 
at as the ground work of legislation, proceeds 
<MQdy on speculative principles, and is therefore 
unfit €(»r the use of the practical politician. 
The fact is, tiuit the f^iilosopher comes to his 
conclusions assisted by the laj^st experi- 
ence; for while the statesman is viewing^ 
mankind through the medium dl a particular 
purpose which he has to answer, and is gau- 
ging national character by the help of statis- 
tical tables — the other surveys men of evei^ 
age, and color, and condition, under alltiieir 
varied circumstances; and draws instruction, 
at the fountain of history, and biography^ 
aftd the experience of others; and lastly, re- 
tires within his own bosom, where 1^ finds 
the swest test by which to try the correct- 
ness of his results. It is not enough that 
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he should know men in the common accep- 
tation of the phrase; for this branch of 
knowledge is circnmscribed within narrow 
limits, and does not attempt to discover the 
primary motives of human actions; but the 
philosophic legislator must be acquainted 
with the remote as well as the proximate 
causes of men's acting ; and he will think no^ 
thing beneath his notice, which will durow 
any light on the natural history of his spe- 
cies. Until the rulers of the world will 
adopt this course, there is not much pros^ 
pectthat society will be greatly benefitted 
by their labours. They have too long treat- 
ed the evil propensities of men as matters 
not subject to any rationdi laws, and there* 
fore to be subdued by force; instead of exar 
mining them as the most curious questions of 
the highest science within the scope of the 
human faculties. If we would do good oa 
a large scale, we must not attempt to drive 
men into goodness, or even to attack vice in 
the fastnesses of habit and prejudice ; but we 
must ascend up to the source of tbemischief^ 
and having discovered the principles fix)m 
which it arises, we must endeavour to cut off 
the tributary springs, that we may have a 
sound and healthful soil fit for the virtues to 
flourish in. 



CRIMINAL JURISPRUDENCE. 47 

No book hm been more desenredly ex- 
tolled than the '' Inquiry into the Nature 
and Causes of the Wealth of Nati<ms," the 
leading object of which is to apply the gene- 
ral laws, which fegulate tiie course of human 
aAirs, to the subject of labour and its vari- 
ous pitiduetaaiis. It will hardly be objected 
to its doctrines, that they are theoretical as- 
sumptions and metajAysical speculations; 
but on the contrary, they are founded on the 
iBO0t practical observations on men and 
thiRfgs, wfakh carry conviction to every 
uaderstaiiding. 

The sufa^ect of ctimes and punishments 
admits of being treated in the ssone way ; 
aad though at i^reseat it seems surrounded 
by ittextarieaUe dificuMes^ these ark»e more 
from the d^p^atod natore of the prin- 
ciples which are to he examined, than fron^ 
th^ ImBg unfit for examination. Indeed 
i| is just what might be expected in the pro- 
cess id Political EcosK)my, that the moral 
bmadi of the science will be the last to be 
uttAerstood. 

Tbat^the reader may net imagine the sub- 
ject IS deficient in practiced results, I will 
caU his attentimi to some remarks of Mr. 
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StewMt, selected from a variety of otib^rs 
relating to human affairs, which are scattered 
up and down through his works. 

" In politics,"^ says this elegant writer,* 
" as well as in many of the x^er sciences, - 
the loudest advocates for experience are tl^ 
least entitled to appeal to its authority in 
favour of their dogmas; and that the chaige 
of a presumptuous confidence in Imman wis- 
dom and foresight, which they are perp^»- 
ally urging against political philosophers, 
may, with far greater justice be retorted oa 
themselves. An additional illustration of 
this is presented by the strikingly ccmtrasted 
effects of statistical and of philasophieed^ 
studies on the intellectual habits in gene- 
ral; — the former invariably encouragitig a 
predilection for restraints and checks, and 
ail the other technical c<n)ilHnations of an 
antiquated and scholastic policy ; — ^the latter, 
by inspiring, on the one hand, a distrust of 
the human powers, when they attempt to 
embrace in detail, interests at once so com- 
plicated and so momentous; and, on the 
other, a religious attention to the designs of 
Nature, as displayed in the general laws 
which regulate her economy ;-^-leading, no 
less irresistiUy, to a gradual and progressrre 
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Simplification of the political mechanism. 
It i&, indeed^ the never failing result of all 
sound philosophy to huitible, more and more, 
the pride of science before that Wisdom 
which is infinite and divine; — whereas, the 
further back vre carry our researches into 
those £^es, the institutions of which have 
been credulously regarded as monuments 
6f the superiority of unsophisticated good 
s^tise, over the false refinements of modem 
arrogance, we are the more struck with the 
immberless insults oflered to the most ob- 
vious suggestions of nature and of reason. 
We may remark this, not only in the moral 
dejM^vity of rude tribes, but in the uni- 
versal disposition which they discover to 
disfigure and distort the bodies of their in« 
hnts ; in one case, new-modelling the form 
of the eyelids; — in a second, lengthening the 
ears ;— in a third, checking the growth of the 
feet; in a fourth, by mechanical pressurei^ 
Implied to the head, attacking the seat of 
thought and intdligence. To allow the hu^ 
man form to attain, in perfection, its fair pro- 
portions, is one of tiie latest impfovementsi 
of civilized society ; and the case is perfectly 
analogous in those sciences, which have for 
their object to assist nature in the cure of 
diseases; in the developement and improve- 

n 
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meRt 0{ tbe inteUectual faculties;: in thee w^ 
i^etion of bad BftO^s ; ainlmtheregulati^ii^ 
of politif^ econenw,''* 



It m^j be useful to pirt some TBvmsksoi 
Mr* Hume in co^^nctio^i with those juft 
quoted ; and they are tb^ more reow^kab^, 
as he wrote before the !I^ORomi9ts had ?Bta^ 
bUshed their doctrines, and therefore will bie 
^ less suspected of beii^ biiMKsed by the 
crpiniops of a poUtic^ sect. 

'^ All people of shallots, thoughts' says hf^ 
** are apt to decry evenJthose of siiilid uadeTr 
standings as ajpistruse thii^kers, and oai^t^^y^ 
siciaus, and r^EUiiers^ ai^d Qe^er, will all^ 
smy thing to be just. wMich is beyond dp#ir 
#wn weak concei^ns. There, are som^ 
6ases, I owoy where £ui>extraordmajpy.reiiifr 
ment afiords a sti^oag^ pjeesumptioii of lalst^ 
hiH)dy and wkere no reasoning is to be trusted^ 
but what is. natural and easy. When a qaw 
deliberates concerning his cood^ct in any jeMtf^ 
tieular af&ir, s^d farms scfa^eoies m politicly 
tode, (economy, or any business in life, he 
ought never to draw his arguments too fin^, or 
connect too^ long a ehain of consequ^ices to* 

*- PHiloeophy of theHwnpu Miiid» VcL 11. c 4* 8ect.6. 



^tljE^. ^me1liin^l6«uretofaappeii,4liatMrill 
itstKmcertiiisreajSoaing, and produce ane^^eifit 
filiffgrent from vfh^ he expeeted. Bot whett 
w^ reason iipoa general subjects, one may 
Jumty oAifm, tl»att ow speculation can siC^^arce^ 
Ijr tever fee too fee, pnmded *hey be jiis* ; 
«im1 tbtft tlie d|6fei'enoe between a common 
itt^ and a mfiiiJlR of geiHus, is cMefly $een k| 
^Aie shallcrtmessl ^r depth of the prindplei 
i^dn wlH€h tfi^ ]^»:oeeed.— It 4s certain, that 
g^m^id principles, however intricate they 
may seem, mu^ always, if they are just and 
sound, prevail in the general course of things, 
tiMMi{|ii they may fail in particular cases; and 
Ittbtbe chief business of philosophers to re* 
gaud the ^leoeral <!^urse of tM&gs. I may 
add, Aat it is also the chief busmess of pov 
^obns ; e^peciaily in <be domestic govern'- 
«ent of the state, where the (mblk^ good, 
Whidbis^ or oUgfat t^ )be, lii^ dtiject, dependiK 
on: the <»»hcunteiice of aniidtttude ^f cau«es^ 
nflt^ AS in foreign politics, on accidentigi 
liJiA cbatiees, a«d die caprices of a few pef^ 
tdtis. This thenedTore nu^s the diffel-ence 
bMween pmrticular dielifoa:^ions and genensi 
reMimittgs^ and renders subtiity and reftne- 
mBToitkn^ more snitabte to the hitter than to 
die fotmer/!* i 
- ' ' . . r . . J . ' - . . .J 

* Moral and Political Essays-^Of ComDierce. 
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His fourth Essay, Tk^ Politics maighe 
reduced to a Science^ is written to prove thli(t 
tbe subject admits of general truths, which 
are invariable by the humour or eduaaliQA 
either of subject or sovereipi ; and in vaor 
ther, Of the rise andprogress of the Arts and 
Sciences^ he has introduced an inquiry to i the 
same purpose, His ailments on the oorigir 
nal contract, between the sovereign and the 
people, h^ve a similar bearing, besides many 
incidental hints, which are to be gatibered 
frojn vp-rigus othpr parts of his nforks, 

If the views I have taken in the foregoing 
ps^es of the political institutions of mankind 
be correct, the discouraging opinions of some 
persons with regard to the improvement of 
the condition of society, need not alarm us^ 
[The past state of the world cannot be adda- 
ced as conclusive in respect to the fiiture. A 
gradual progress in knowledge has been 
made from the beginning, and this has been ac? 
celeriated in modem times by the art of prints 
ing to such a d^ree, that, added to the 
right, or rather the better, ap^^catidn of the 
faculties, which may be also pla^ced amoi^ 
the discoveries of the present age, the ad- 
vancement of human reason is in£Bdlibly 
^epured against every accident^ aijd, con- 
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Mqueatly, ihe means of human happineeB 
^ inseparably connected with it. 

' The science of criminal legislation having 
had to contend with the > most inveterate 
{>assioBs and depravity of the species, has 
been among the last to be benefited; and 
.it is within a very short period that any 
serions attention has been directed to the 
;sufagect; — scarcely any writers, but of the 
^re^emt generation, having ventured to call 
in question the practice of our ancestors, 
who considered this department of the law 
as even more dependent upon the sagacity 
of the politician than any other, and defec- 
tive only for want of a stronger, arm of 
authority, and not at all su^ecting the first 
principles of the system to be deficient, 

£ven Montesquieu, following some an^ 
eiant authors, says, that on account of the 
influence of climate, it is with greaA hazard 
that one nation can adopt the laws of ano- 

t ther. But it is upon trivial notions 9uch as 
these that the code of every nation has been 
finimed, trusting more to minute regulations 
than: to general principles; and attempting 
to r^[nedy every defect by a more severe 

^ and irigid administration of law, instead of 
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CHAPTER III. 



Of the constitution of human nature as it relates 
to the protection and defence of individuals; — of 
animal resentment; — of rational resentment; — of 
punishment; — of the right to destroy life as a 
means of defence ; — of Gisbome's conclusions. 

If I haye succeeded in carrying the 
reader along with me in the previous ail- 
ments, he will find the next step one of easy 
transition; and he has, perhaps, already an- 
ticipated me in many of the observations 
I shall have to make on the principles of 
human actions. However, seeing that almost 
every author of reputation has felt the dif- 
ficulties attending this subject, and has been 
so little satisfied with the system of his pre- 
decessors, that every one has had a system 
of his own, I cannot enter upon this chapter 
without expressing my fears of producing 
disappointment instead of conviction: but. 
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aft I shall ^ahdeav<Mir to conine my remarks 
to these mwe pal^ble trathe, which ara 
the object of common senaie^ I hope I 
aliaU( be borne yrkh, while I state the tram of 
r<e&^tion, that ha» led me to the coiichMtti# 
that the fimadation of the cidmiaaL la^ is to 
be' kid kk those common printfiples of our na* 
ture, which avo implanted' withia us for the 
nesistanoe of aggvesaioii^ and die defence oi 
om just and' nmaiieniyble ri^hts^ If I shall 
b^ able to shew, that there is a class of excite^ 
ments, not depending on sli^t and casual 
contingencies, but uniform and constant in 
th^ epasation; and that these are under the 
ctiteetion of the; reasoning fiMsulty, and^ are 
intended to promote ott£ well beiag in so* 
ciaty, it wdU go^agseal; way towaodasatk^- 
ing die iaqni9er; and, I hope, wffi juirtafy> 
me in requestiag his attmifiire consideration, 
to. the arguments I shall employ^ 

In looking into the natuml history of man^ 
one of the most striking oharacianstics o£ 
the species ia a dass; of principlaa seated^ 
within him, which. W£. denominate n^^petitm^ 
pasmmyiJ^^^tctkm^.Biyii^^ and another. 

cliasS) which isiknown.by the isaiious namesf 
oiireasons understamdingy intellect^ jmdgme$d^, 
&c. mtendhdi to express those operations 
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of the mind, by which the instinctive^ or 
involuntary, principles are to be coirtrolled 
and r^ulated. How for they are qapable 
of being altogether subjected to reason m 
matter of conjecture ; but it is certain, 
that the ascendency of this god-like feculty 
is aided and confirmed by a sintable educa- 
tion, and the formation of virtuous habits, 
which have a tendency to weaken the eS^cA 
of the appetites and passions, and yet, at tlw^ 
same time, to encrease the disposition to 
practical virtue. 

This lingular constitution of our nature, 
which k luminously illustrated by Bii^op 
Butler, points out an admirable economy in 
our involuntary excitements suited to the 
most important ends; and establishes, if 
there were no other ailment, the idea of 
their order aijd design, which we before 
insisted on. If we look to Ae variety of 
affections with which we cure endowed, to 
their endless modifications, and mixed na- 
tures, the wonder will not be that we know 
so Iktle of them, and that so many contra^- 
dictory systems have been promu%ated, but 
rather that we have, been enabled to obtain 
i|ny knowledge of them at all. The more 
we study them, the more we find than con- 
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•ktent; a&d tlicmgh it must be confeBsed, 
that our acqidsj^xis at pr^eait do not enable 
as to particularize^ withcmt iiwolTing our- 
selves in inscrutable mystmes, yet it woul^ 
heaving a very parsimonious credit to die 
Author of our being, if we w^e to withhold 
imr faiith in the order of the whole, because 
we do not compreh^id all its parts ; suid at- 
tribute every thing to chiui^e that cannot be 
analyzed m our alembic. 

However irreconcileable the systems of 
Philosophers may have been in attempting 
to a^^ouBt for the origin of the multifarious 
fe^ings seated in the human breast, or of re* 
ducing some of than to an unexceptionable 
place in their respective arrai^ements (much 
of whii^h difficulty is to be attributed to the 
peninry of langui^,) noae of tiiem have 
questioned such truths as these^-that we 
have pleasant and painful feelings — an ap^ 
prehension of good and evil—and a desire 
to promote our well*-being, and not the con- 
trary. To determiifee the primitive sensation 
&om which all others flow is not of much im- 
portance in a practical view; and as it cannot 
be attempted without a theoretical Ibunda^ 
tftoh,^ it bas a tendency to fetter the imnd, and 
ta circumscribe it by the narrow prejudices 
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which all pcrrtiBacioiis eyrtevis are vpi to 
raise ; but ¥iith 4hi8, ^i^eiy om mioia te laad 
is perfectly satisfied— that we are endowed 
with uppe^eSf fasswnSf c^lnfUmUy and €m»- 
fioM, which are ^iesigned to enable us t« fid* 
fil the gr^t ^^^ ^^ '^^ existcmce. Hi^te 
again are cardinally divided ii^ complacaat 
feelings, which we call Liwe; and, display 
cent feelmgs, which we call Hatred: but it 
is so natural to attribtite to the ingtraneot or 
means of good or evil, the good or evil itself, 
that, by a figurative expression, we apply 
the tenns more conmonly to the cause jfliam 
to th« abstract eSsot^ and are vfaafaitoated to 
love virhat6v«qr coiikributes to our weU-4>eii^, 
and to hate th«t which has a contrary ten-, 
dency, 

AxiCfUxer fToaAaoBtt division of the panioBB 
}m£ been into liie selfish and the social, aiid 
th€rugh the line which separates them is n6t 
easily defined; ycA, for our purpose, it ia 
aioagh that such a distkictiiNi is acknow- 
ledged, a» the circumstuice is iadicative 
of a cooBtitution of natmre suited to man 
as a sookd animal, andJMot as a heimit ; and 
** it is,^' as Dr. Reid jfa^ justly remarked^ 
^notimwe jenrident Aatiiirds were made for 
#yii^ and fishes for swimmmg, ^nn that 



mumm maiden not lor die tm^^age and iMii- 
iary state, )>ut for livu^iQ Society/' 

A sygteM, whtdi has the iiMkiidaai and 
social ha|]|Aiiiess of man 4m its object, hy 
the means of a conflict of the selfi^ iate- 
rests, mnst necessarily require a number of 
BobordinaAe |HX>ps and checks «ot to be 
percevred «at the first enu^ctatioii ^of the 
|innei|^e. The tnterrats of one nmat often- 
times ^iflfterfere ^rUi those of anotiMr; aond 
we tm^ •e^ect that in firvrate life this cladhf 
vsg mast so fiequently toccur as to igive ocoa^ 
mML to Mows, and ^rven to deatii ; and yet 
V0e 6xkA so tttesMlily k the eqaiiibrium of tibe 
different passions s»tajned, that, in a sodh 
ety advanced beyond iSke mere dictates of 
animal princqiles, soldi things seldom faa|»- 
pen, or if tbey do, tiwy a»e unaninonsly 
reprd^atod. 

If the desire o£ wealth, of poweti, or of 
knowledge, engrms the mind in an undue 
d^ree, it defeats the ends of existence; 
and bg&iGe we see a variety of restratntu 
intioducad into theisicheme of moral govern^ 
mettt in enier to prevent such a catastrapho/ 
Tke success of the system is appMont in the 
eircumstance, that vay few persons fiaQ a saio 
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rifice to entire selfidmess. ^fudeed, the 
who should be found totally destitute , of 
benevolent affections, in his intercourse with 
his neighbours, would be banished fro^i 
society, and proscribed as an en^xiy to hia 
species. 

But thme desires, when k^t within rear 
sonable bounds, are not only laudable, but 
tend in a pve-endnent mann^ to encrease om 
happiness. What would overcome the slug* 
gish tempers of most men, in the in^iortant 
concerns of life, but siioh stimulaiits as these? 
We experience at this mcmieiit to cmr sorrow 
the fatal effects of derangii^; the course of 
nature with regard to the appetites. We have 
taken away the mc^es to industry from the 
poor by giving them ample support wiAout 
earning it; and tbey have lost the larger 
share of their onqe honorable character, be- 
cause their happiness is not made, as it 
<mj^t unquestionably to be, to depend upon 
their conduct. 

On the other hand, this constitution of 
our nature is fortified by a variety of out- 
works, which become the more formidable^ 
as they are directed and defended by ike 
rational faculties. Thus fear, shame, re?r 
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Hiorse^ courage, contribute to protect us in 
the pursuit of whatever is justifiable; and 
yet operate as formidable checks when 
we overstep die bounds of moderation, and 
would unreasonably grasp at that which is 
denied us. 

In looking into ourselves, we find another 
class of feelings, very distinct in their nature, 
which are intended more particularly for the 
defence of our persons, characters, and 
property. These have appropriate names 
in many oases suited to distinguish the par- 
ticular character of the feeling; and as it 
parties more or less of the animal or ra- 
tional part of our nature. As this is die 
point to which all the i^vious remarks on 
the passions have tended; and the future 
argum^t rests considerably on the view I 
have taken of the connexion that the right of 
punishm^t has with this class of passions 
and emotions, I must solicit the patient at- 
tention of the reader to examine them rather 
at large. 

^' Anger k the strong pasinon or emotion^ 
impressed or excited, by a sense of injury re- 
cdived, or in contemplation ; that is, by the 
idea of somethii^ of a pernicious nature and 
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temdency,^ being done ov intended, in ^iolar 
tion of sonKe supposed obligation to a conr 
trary conduct. ' It is enkindled by a percept 
tion of an nndHS privatioii of tikat to whiok 
we tiioiigM oui^elTes, m some d^ree or 
other, entitled ; or of a positive inrffering^ 
from which we claimed an exemption. These 
are obviously the exciting causes; though 
our ignorance, or inondinate self4ove, may 
suggest erroneous ideas respectiiig our 
d«iuns> OB isiider the resentful esiotifHi^ 
very dispropoitionate to the oflTence."— 
'^ When the injury appeam great, totally 
unprovoked, too. oecent or sudden for die 
mind to? call up motive^: of restraint ; — wshmi> 
surprise at receiving an ofience from a qiuar* 
ter the most remote from expj8Gtation,-^or 
awtonifthment at base aad ungrateful retmns^ 
fbr benefits conferred, accompany the first 
impulse ol passion, a«i ardent desire of re- 
venge is immediately excited. The imiag^ 
nation runs over every circumstance of ag^ 
gravation; depicts tlie offence as a crime of 
the most atrocious nature; and vengeance 
is denounced against the agressor, as an 
indispensable obligation of justice, and as a 
retribution due to tiie violated laws> of mot 
rals, of honor, or of gratitude."^ 

* Di". Cogas'ft Philosophical Treatise on the Passions, p* 106. & seq. 
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The nomenclature of this class of feel- 
ings is worth noticing. Anger seems rather 
a general term* employed to express all 
those emotions of the mind, where a sense 
of injury, fancied or real, is enkindled. 
Among the undisciplined portion of mail- 
kind it seldom assumes any of the milder 
forms, peevishness pot being an infirmity to 
which they are very liable. Like the ocean, 
however, though not disturbed by every 
breath, when they are moved, they rise to 
the most ungovernable excesses, without any 
regard to reason, or staying to enquire whe- 
ther there is any cause for it. Some spirits 
^re at once excited to a violent paroxysm, 
and lose all self-command. This is the ex- 
treme of the passion, and is denominated 
Rage. It is somewhat irreconcileable that, 
the law should treat with tenderness those, 
who disregard its mjunctions while under 
the influence of this impulse ; and yet Yisit 
the drunkard with condign penalties for acts 
committed during his aberration. Surely 
they are both excesses arising from a want 
of self-command, audit is too nice a distinc- 
tion to say, that the one originates in an in- 

* I apprehend Dr. Paley has mists&en the matter when he makes 
Resentment the genus, and Anger the species. 

K 
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Sfmity of oht mature, and the other im a 
corroption of moirals. 

Wrath is not so much a paroxysm, as it is 
a settled excess of anger. Cogan says, " It 
may be seated in a bre^^ possessing too 
much sell-commafi^d to. will the inflictiou of 
punishiBent, thoii^h it notices and dwells 
upon every circumstance of aggravaitian ; 
and thou^ it should resotve to puj;ush> it 
ia capable of being appeased by the co«uce»* 
sions and penitence of the offender." 

Avenge is characterized by a state of 
mind, in whiich^ the desire of inflicting; pu- 
nishment predominates, the grat)i£cationi of 
which seems to satisfy the incensed persMif 
It is totoUy deaf to^ reason, and is of tempos- 
rary duration^ as it aasun^es the name of naar 
Ugnity wheni it has a fixed hoUJ* <>n tbie tiemr 
per. It is, exemplified among salvages ia a 
inost frightftil degree ;. ai^di Mr. Ueame, ia 
hjis travels among the Indians of Nortt 
America, ha^^ given ^ovim curious, tfaoughr re^ 
Tolting, relations, which, seem to jnstify the 
idea, that the Q^>st ungovernable state of the 
passion may be appeased instantly, and the 
person* reduced to the tranquillity of a lamb, 
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by meeting the supposed cause of the wrong, 
and avenging it on him. 

Resentment is a less degree of Revenge, 
atid beare a similar relation to it that Wrath 
does to Rage. It is the heigMt of displea'^ 
sure against an offender. It nerer rises so 
high as to become totally ungovernable, but 
will admit of being rationally directed. It 
expresses itself by angry looks and words, 
and even admits of an active expression of 
our displacency by inflicting pain ; but does 
not &nd the gratification, as in Revenge, in 
the infliction of excessive retributive punish* 
menti It may exist in the bosom where a 
benevolent disposition towaids the c^ender 
prevails. Retaliaiion is rather the act of re-v 
quital, instigated by revenge or resentment^ 
and not a feeling. 

We use the word Indignation to ej^press 
that species of anger, which we feel against 
persons guilty of ingratitude, dishonor, base^ 
ness^ or of any action, that is particularly un- 
worthy and despicable. It is nearly allied 
to Contempt. It has no inclination to reta- 
liate ; but is limited to the feding of displea- 
sure. 
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" That which is a more feeble teiii{>er is 
Peevishness^ and languidly discharges itself 
upon every thing which comes in its way ; 
the same principle in a temper of greater 
force, and stronger passions, becomes rc^e 
and fury. In one the humour discharge it- 
self at once; in the other, it is continually 
discharging."* 

SuspicioH and JectUmmf are other feelings 
to which we are subject, and of near. affinity 
to some of the foregoing. The latter is a 
most banefiil passion, " strong as death," if 
suffered to feed upon the fancied fears by 
which it torments itself. The mind that is 
harassed by tfiis '^ green-eyed monster," is 
alternately the sport of the most passionate 
fondnisss and the most cruel revenge. 

The reader is not to suppose, that these 
definitions comprehend all 'the modifications 
of the feelings of this description ; but that 
they are some of the most familiar and ap- 
parent; and have obtained names, not very 
definite, from the necessity of having some 
shcHTt signs to express ike leading characters^ 
Tp porrobprate thi^ I need only mention those 

* Butler's Sermon op Resentment. 
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sudden snatches, which we employ to save 
ourselves from mischief, when we lose our 
equilibrium, or are in danger of falling from 
any height. These are remarkable instincts 
to protect our persons, which nobody ques- 
tions, and yet we have no words in our lan- 
guage to designate them. 

It is of importance to remark, that the pas- 
sion of Anger is never excited vdthout the 
attenti<Hi being directed to the specific cause 
of the excitement ; and that it always has an 
immediate reference to the character of its 
object. This is not necessarily the case with 
the passions of Joy, or Sorrow, or Fear; 
which are, like Anger, usually denominated 
principles of self-love. It seems connected 
with the selfish pa^ions on the one side, and 
with the social ones on the other, exciting in 
the incensed person a deep sense of injury, 
and a desire to inflict punishment on die of- 
fender. The corporeal system also partakes 
of a violent emotion, assuming attitudes and 
appearances corresponding vrith the mental 
agitation. The muscular strength is encreas- 
ed ; the courage rises to fearlessness ; the 
fists are clenched; the countenance reddens ; 
and the eyes flash indignation. Furor arma 
mimstrat. The very reverse of all this takes 
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place in the guilty object of our passion* He 
too feels a violent emotion; but it is the 
enervation of his strength ; the fall of his 
courage ; the pallidness of his cheeks ; while 
fear, remorse, and shame, inspire him with 
the dread of meeting the retribution which 
he knows to be his desert, and which is cal- 
led punishment. ** Upon certain actions," 
says an ingenious author,* " hurtful to others, 
the stamp of impropriety and wrong is impres- 
sed in legible characters, visible to all, not 
excepting even the Delinquent. Passing 
from the Action to its Author, we feel that 
he is grnUy ; and we also feel that he ought 
to be punished for his guilt. He himself, 
having the same feeling, is filled with re- 
morse; and, which is extren^ly remarkable, 
his remorse is accompanied with an anxious 
dread that the punishment wiU be inflicted, 
unless it be prevented by his making reparar- 
tion or atonement." This necesdary relation 
between the sufferer and the delinqu^it is, 
in my view, of great importance to prove, 
that it is a part of the constitution of our na- 
ture intended to .protect us against virilful 
agression ; and consequently to promote the 
happiness and improvement of society. 



* Lord Kaimes* History of Criminal Law, p. 1. iSee also note (B) 
' Appendix. 
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The next obaervntion to he noticed is one, 
iirfaich^ as fu as my reading has enabled me 
to judge, was first made by Bish^ Butler* 
in an admirable sermon on Resentment; 
Bnd since enhu^ed uf^n by Lord Kaimes 
in his " Ekments of Criticisro," and " His- 
tory of the Criminal Law ;" and again by 
Dr. Reid in his " Essays on the Active 
Powers of Maou" It is this ; that Resent- 
ment is of two( kiiiidB, tike one hrniy and titd* 
dM; the elikBr^ aettkd and deUherate. Com- 
mon lai^Hage dimes not irapply us with terfns* 
to dbstingnidt tiiem; and what Butler has 
catted bmsty and smUen, Lord Kaimes has 
called instimtive, and. Dr. Reid emimcd. 
The unanimous sentiment of these iliustarioiis 
authors is, tiiat we pwsess a [Mussieii, in eora^ 
mon with the brutes, which is enkindled 
instantaneously by a sense of injury threa- 
tened or received, witiiout any regacd to 
reasonableness ; and has its or^in in die 
mere instincts of our naMure. Such is the 
anger o£ in£u^ ; and not very unlike, is 
the senseless vengeance, which a disappointed 
gambler will wreak upon his cards and dice. 
Reid indeed differs from Butier in thinking 
there cannot be resentmient against a thing, 

* Vid. his SermoBfl, Ser. Vm. 
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which at that very moment is considered as 
inanimate; but the point in hand does not 
hinge upon this. They also agree, that the 
exercise of this instinctiye feeling, when un* 
der ^e direction of tl^e reason, is ftdly au- 
thorized, and of the utmost importance to. 
our well-being. 

The whole of animated nature is provided 
more or less with the means of defence. 
Even if we examine the v^etable worlds 
we shall find a variety of means employed 
to protect the numerous species of it firom 
injury. To some are given thorns ; to others 
prickles ; to others hairs of a viscous quality; 
to some unpleasant scents; and to a few the 
power of destroying their enemies. 

Animals again exhibit a similar economy 
in a more extensive degree. The teeth and 
talons of the feline tribe ; the horns of kine ; 
the tusks of the elephant ; the heels of the 
horse ; the fangs of the serpent ; and the 
sting of tlie bee and wasp ; are of this kind, 
with innumerable other instances, which 
form an amusing study in natural history. 
Some which are denied formidable weapons, 
have the power of repelling the assailant by 
insupportable scents ; or by being endowed 
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with a larger share of timidity and swiftness, 
so as to elude their pursuers. 

Most of those animals, to which nature 
has given the n^ns of defence, are capable 
of being excited to fierce anger ; but perhaps 
,no stronger instance of pure animal resent- 
ment can be referred to, than the storge of 
females. It is alike violent and sudden, 
regardless of danger, and seems to inspire 
a little creature, usually timid and weak, with 
,the greatest courage and a preternatural 
strength. 

Does any person doubt tiie end of these 
passions as implanted in animals? And is it 
not a principle pervading every part of the 
animate world, that what the Ddty has con- 
descended to create, he has ^idued with 
the means of self-preservation and protec- 
tion, in differ^it degrees, and that none are 
left totally destitute of them ? 

But man, like the animals, is surrounded 
with a variety of enemies, whose powers of 
mischief are encreased as they rise in the 
scaH of being. His own species is for ever 
on the watcb to take advantage of his slum* 
bers ; to benefit themselves by encroaching 
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on him ; to encrease their own possessions 
by intrenching on his. Nor will there be 
Wanting some in every stage of society, who 
will gratify their own selfishness by violent 
attacks npon person and property ; or, what is 
equally dear to man^ by filching his character, 
which the virtuous value for its own sake, 
and which the vicious do homage to by the 
indignation they express when it is slan- 
dered. 

To be thus exposed to the loss of property, 
rightfully obtained, be it ever so small, and 
of character, and of life, without any means 
id resisting the injury, would be to suppose^ 
that the Deity has endowed us with the mean» 
of oppression vrithout the means of renting 
it; and that force and tyranny might riot in 
^e world to the utter extinction of right and 
virtue. Such an idea involves a contradiction 
not to be endured. 

The prescience of God, however, has not 
abandoned his designs to such a conse- 
quence. He 1ms not even lelft — as among 
animals, — agression to be opposed by agres* 
»ion, or force by force} but he has endowed 
the man« who hm r%ht and virtue on his 
side, with a class of passions folly adi^uat^ 
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to vindicate his cause ; and such as will in- 
spire him with preternatural strength and 
courage (as in the instance of mothers just 
now alluded to), while at the same time the 
mind of the delinquent is filled with terror 
and pusillanimity. 

" The reason and end," says the admira- 
ble Butler, *' for which man was made thus 
liable to this passion, is, that he might be 
better qualified to prevent, and likewise (or 
perhaps chiefly) to resist and defeat sudden 
force, violence, and opposition, considered 
merely as such, and without regard to the 
fault or demerit of him who is the author of 
th^n. Yet, since vfolence may be consi- 
dered in this other and fiirther view, a« im- 
plying fault ; and since injury, as distinct firom 
harm, may raise sudden anger; sudden anger 
may likewise accidentally serve to prevent, 
or remedy, such fault and injury. But, conr 
sidered as distinct from settled anger, it 
stands in our nature for self-defence, and 
not for the administration of justice. There 
are plainly cases, and in the uncultivated 
parts of the world, and where regular go- 
vernments are not found, they firequ^xtly 
happen, in which there is no time for consi- 
deration, and yet to be passive is certain 
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destruction; in which sudden resistance is 
the only security." 

Nor does the wisdom of nature stop here. 
For as in the lowest state of civilization 
mankind are prompted by motives and in- 
stincts more nearly approaching to those of 
the brutes; so, as they advance in know- 
ledge, these motives and instincts become 
subject to the direction of the reason ; and 
are suited to serve man more perfectiy in 
his improved state, and to carry him for- 
ward towards higher attainments. Thus, it 
is not necessary for those, who would be 
guided by a high sense of good, to oppose 
the agression of the wicked by giving way 
to violent ebullitions of rancour and revenge, 
in the way that an undisciplined mind would 
do ; but they have a far better security in 
that deliberate and settled resentment, which 
Bishop Butler has so amply vindicated ; and 
which ,the Apostle Paul has sanctioned by 
the laconic precept, ^* Be ye angry and sin 
not." 

It has been remarked before, that as the 
rational part of man prevails, the animal 
instincts, which are the forerunners of the 
better principles, become less violent This 
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is a tnith so important as to be worth a far- 
ther illustration. It would seem, that the 
end for which the instincts are created is 
not hazarded by their becoming weaker, 
provided that the principles of reason are 
strengthened : but, on the contrary, an^ im- 
proved motive of action is ingrafted upon 
that which was only an animal propensity 
while there was little reason to guide it. 
Thus improved, it is less impetuous, but more 
durable ; not propelUng by enthusiasm, but 
making its way by constancy and perse- 
verance. 

Thus in the case of the benevolent aflFec- 
tions, the animal man, upon the bare sight 
of wretchedness, has all his sympathies rous- 
ed at once into passion. He does not stay 
to inquire into causes, and deserts, and conse- 
quaices, but administers superfluously to the 
necessities of the object vrithout reason or 
forethought. The conduct of the truly vir- 
tuous man is very different. He is not in- 
stigated by the same impetuosity, yet the 
sufferer is not in equal danger of being neg- 
lected ; for his benevolence is not alternating 
between the extremes of heat and cold ; but 
its temperature remains steady, and is always 
sufficient to invigorate him for beneficial pur- 
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poses. But then, as he has not at command 
the means of retief to an infinite degree, whe- 
ther they be time, talents, or money, he in- 
quires into causes, and deserts, and consi- 
ders consequences, and selects his objects 
so as to keep this maxim in view~always to 
apply his means in such a manner, as, in his 
judgment, shall appear likely to communi- 
cate the lai^est share of happiness. It will 
not, I trust, be inferred from this, that he is 
to stand unmoved when some dreadful casu- 
alty happens : for both reason and experi- 
ence determine, that the virtuous man is not 
behind the instinctive man in prompt q.ssis^ 
tance upon such occasions. 

Perhaps the character of Howard may be 
thought an exertion to these doctrines ; but 
his was a mind of so peculiar a structure, 
that the equanimity, which was constant to 
him, exceeded in intensity the paroxysms of 
most minds with similar pursuits, just as a 
lai^e river exceeds in constancy and majesty 
the swollen stream. 

Similar applications may be made to the 
subject of Anger. This passion, as exhibited 
in uneducated persons^ has all the character- 
istics of a merely animal propensity. It is 
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violent, ungovernable, temporary, giving for 
the time such a pmpulsion to the strength 
and courage as seems preternatural ; but soon 
subsiding into coldness, or a settled malig- 
nity, which is quite a different feeling. The 
first attack of Turkish soldiers, and indeed 
of all rude nations, is a remarkable example. 
But if well disciplined troops can sustain 
the shock, (which those who have witnessed 
it describe in the most terrible colors) forti- 
tude soon puts to flight those who are actua- 
ted by this temporary paroxysm, and have 
nothing to support them beyond the animal 
passion. The same thing occurs here, sui 
in the exercise of charity. Those who are 
excited by the instinct alone, though they 
do great things for a time, cannot carry on 
a prolonged system, which requires reason, 
conscience, and moral judgment to guide it.* 

In order to see the object and end of the 
passion of Anger, let us imagine for an in- 
stant some neighbour suffering by injustice, 
supposed or real. A sympathy is universal- 
ly excited in his behalf— every one who hears 
the relation kindles into indignation, and 
thus a whole city, and by the aid of the press, 

♦ See Note (C) Appendix. 
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a whole nation is enlisted under the banners 
of the injured person, a»d against the perpe- 
trators of the inj ury • It is not suflScient to ob- 
jeet to this feeling that it is unnatural, and that 
we are liable to become the supporters of 
evil as well as of good. The cause is thought 
to be good, and the feeling is excited. If 
it be otherwise, the error arises from the 
want of judgment, which is quite another 
thing. Besides, the excitement would not 
have followed had the cause been esteemed 
bad. Does not this plainly demonstrate 
that these passions are connected with Good 
and Evil, Virtue and Vice? History and 
politics afford some striking examples of this 
<ionstitution of our nature, which will be 
recalled to the recollection of the reader. 
Many of them no doubt exhibit the abuse 
of the passion ; but there is this established 
fact existing among all nations, and evincing 
beyond the possibility of doubt the existence 
of certain inherent principles of improve- 
ment in the constitution of man, that he has 
been invariably, and progressively, improving 
in his condition, wherever the springs of his 
nature have had free play. This could not 
be the case if the abuses of resentment were 
so great as some persons imagine. 
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Butler has ur^ed so successfully the con- 
nection between resentment and vice ; that, 
instead of lei^thening out my^wn thread, I 
shall take up his. " The indignation raised 
by cruelty and injustice, and the desire of 
having it punislied, vrhich persons uncon- 
cerned virould feel, is by no means malice. 
No ; it is resentment against vice and wick- 
edness : it is one of the common bonds by 
which society is held together ; a fellow feel- 
ing which each individual has in behalf of 
the wholiB species, as well as of himself. 
Audit does not appear that this, generally 
s|>eaking, is at alt too high among mankind* 
Suppose now the injury I have been speak- 
ing of, to be done against ourselves, or those 
whom' we consider as ourselves : It is plain, 
the way in which we should be affected, 
would be exactly the same in kind ; but it 
would certainly be in a higher degree, and 
less transient ; because a sense of our own 
happiness and misery is most intimately and 
always present to us; and, from the very 
constitution of our nature, w^ cannot but 
have a greater sensibility to, and be more 
deeply interested in, what concerns our- 
selves. And this seems the whole of this 
passion, which is, properly speaking, natural 
to mankind ; namely, a resentment against 

M 
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injury and wickedness in general; snd in a 
.higher degree when towards ourselves, ki 
proportion to the greater regard which men 
have for themselves, than for others. From 
hence it appears, that it is not natural but 
moral evil; it is not suffering, but injury, 
which raises that anger or resentment, which 
is of any continuance." 

Hence I am led to ms^e another remark. 
The distinction between animal and rational 
resentment may be traced to the principle by 
which they are excited—- the latter being 
awakened only when evil intention prevails^ 
and the former, not only in the same case, 
but even where there is no evil premeditated. 
Thus the one is occasioned by hurt simply, 
and the other by injury, as distinct from 
hurt. A man may suffer severely from the 
hands of another by an accidental blow from 
a ball in the game of cricket ; but the bye- 
standers would laugh at his folly, if he should 
do any more than feel a momentary resent- 
ment. But these same persons, if they saw 
a comrade receive an unfair blow from the 
hands of some malicious person, would not 
only feel a momentary resentment, but a de- 
liberate one ; and if they spoke of the trans- 
action after some days had elapsed, mid the 
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first ebullition of feeling had subsided, tbey 
would still be incensed, not at the hurt but at 
the injury ; or, as expressed in a common form 
of speech, at the indignity received. Delibe- 
mte resentment also is excited in proportion 
to the evil design manifested by the offender, 
and it is again encreased as the evil pro- 
ceeds from those who are under obligations 
of gratitude and love to us. The bitter re- 
sentment of relatiims is proverbiaL 

Seeing then that this feeling, when ratiour 
ally employed, has for its cause injury, as 
distinguished from hurt or pain, it is an infe- 
rence fairly drawn, that naturie has furnished 
us with this passion as a means of defence; 
and that it may be considered as a weapon 
placed in our hands to vindicate our just 
rights, and to deter the wicked gind the gross- 
ly selfish, who would otherwise be constantly 
encroaching, where they cannot be deterred, 
by a respect for virtue. 

I need not distinctly, I hope, allude fur- 
ther to the abuses of the passion, which are 
not more remarkable in this than in the rest ; 
and if the benevolent affections are exposed 
to the same imperfect exercise — a fact that 
has not been disputed^-can the liability to 
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abuse of a selfish passion be a reasonable ob* 
jection against it when rationally directed? 
The reader will think I have delayed him 
long enough on this branch of my subject; 
I shall therefore proceed to examine how 
we may l^^wfully pursue the object of the 
passion. 

It is to be remarked th^t the proper ob- 
jects of deliberate resentment are the der 
fence, protection, and safety of our own 
persons, and whatever rightfully belongs to 
us, in the first instance; and then of the 
persons of others, and whatever rightfiiUy 
belongs to them. There must be some overt 
act to justify us in repelling the offender by 
forcible means. If he should only avow 
vice in the abstract, thi^ vdll not be suffici- 
ent to call dovm active resentment. We 
may feel indignation at such conduct, in the 
same manner as we feel it against vice and 
wickedness generally. But as th^ ps^sion 
of rational resentment admits of our employ- 
ing proper means of defence, it at tlie same 
time limits the object of the offended per- 
son to defence alone, and entirely excludes 
all idea of retribution and retaliation, or of 
vrishing to inflict pain for its own sdke. He 
>vill have learnt to subdue the animal part 
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of his nature very imperfectly, who is in the 
condition of the famous Indian warrior, 
Brandt, who replied to the remonstrance of 
Sir John Johnson, that ^^ Since be had killed 
the officer, his heel was ntiuch less painful to 
him than it had been before."* Revenge and 
animal resentment find their relief in such 
conduct; but no one, who wishes to be gui- 
ded by his conscience and reason, ever de- 
sires to inflict pain to assuage his own ; but 
always with a view to benefit the party 
sufiering it. It is quite clear, that though 
injury may be opposed- and prevented, it is 
not to be done by any and every method the 
incensed person may choose to employ. It 
is absurd to suppose that it would be 
a rational resentment for one man to take 
away the life of another for every trivial 
offence. Nature indeed has plainly provided 
against such excesses; for though an offen- 
der is inspired with dread as long as resent- 
ment is just, yet if it runs into vengeance, 
and has no bounds, his resentment also rises ; 
the two parties change places; and force 
becomes opposed to equal force. This is a 
part of our constitution which cannot be 
piistaken. The spirit and precepts of reli- 

^ Weld's Traveb in America, Vol. II. p. 2$7« i 
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gion and the sanctions of reason, sapport 
the same; and thus, while they confirm 
the existence of such a means of protection, 
they admonish us to exercise it moderately, 
as the surest way of obtaining our end. 

It is not possible to lay down the course 
by which men, without social law to govern 
them, might justly repel agression ; because 
habits and customs have happily changed 
our views on these subjects ; and, in the state 
of society in which we live, the only direc- 
tion we could give to any injured inquirer 
would be to leave his cause to the laws of 
his country. We are therefore excluded 
from treating the question so practically as 
might be vrished. Every mode of vindicating 
ourselves, where it is necessary to employ 
force (exceptii^ some extreme cases,) would 
be indignantly rejected by a dignified and 
virtuous character as unfitting to be employ- 
ed by him ; and we cannot put ourselves in 
the situation of a savage unrestrained by so- 
cial law, and see how a rational exercise of 
resentment would then guide us. It is this 
kind of difficulty which presents the great- 
est obstacle to moral and political truth. 
We are obliged to rely upon its abstract 
properties. 
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The subject) however, is not totally desti- 
tute of a practical illustration^ No law, tiiat 
has ever yet been modelled, has attempted, 
or wished, to extinguish this class of feelings, 
but only to regulate them. Hence we are 
left in many emergencies to follow the course 
that nature has. dictated ; and such is the 
success attending this plan of proceeding, 
that any law, which should be proposed, to 
take the natural vindication out of our hands, 
would operate very disadvantageously upon 
society, 'thus burglaries, highway robbe- 
ries, and murders, are, no doubt, restrained 
far more by the fear of a summary punish- 
ment, arising from resentment, than they are 
by the severest legislative measures. In 
these cases the law justifies us, as well as na- 
ture, in putting ourselves upon the offensive ; 
and it is a much more terrible retribution to 
the criminal, and operates infinitely more as 
an example, to feel the vengeance of the in- 
jured party while in the very act of des- 
poiling him. It is this dread, which drives 
culprits to innumerable artifices, in order to 
attain their ends by means, which do not 
expose them to the chance of immediate de- 
tection. 

Lord Kaimes has collected some instan- 
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ces where this natural vindicatioh ha$ been 
attempted to be preserved in the adminis- 
tration of social law.* Among the Atheni- 
ans, a person. suspected of murder, was first 
carried before the judge, and, if found guil- 
ty, was delivered to the relatives of the de- 
ceased, to be put to death, if they thought 
proper. In cases of infidelity the adulterer 
was delivered to the husband to be punished 
pt Ms will. He that stole a child, wa^ deli- 
vered to the child's relations to be ^nt to 
death, or sold, at their pleasure. In Abys- 
sinia, father Lobo informs us, a similar pro- 
vision is adopted ; and some abhorrent 
crimes are prevented in this country almost 
entirely by the indignation, and sometimeni 
revenge, which the public express towards 
the perpetrators of them. 

Nothing is more apt to misguide us in 
resentment than inordinate self-love. It is 
sure to represent the injiiry as greater than it 
is, and to blind us to every circumstance 
that would alleviate, in the opinion of others, 
the evil intention. In vain if is represented 
to the offended person, that he has miscon- 
ceived or misunderstood the words, or ac- 

* History of tfieCrimiaal Law, p. 22. 
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tions, which are the cause of offence. He is 
resolute in magnifying and distorting every 
thing by his perverted vision. He runs over 
the agressor's history ; recals the various in- 
stances of obligation; depicts the- generous 
offices don^ to him ; and sees nothing but 
ingratitude and hypocrisy throughout the 
conduct of his life. Thus we are deceived 
by the illusions of the imagination, which is 
no more to be trusted, in such cases, than as 
if we were under the influence of a tempora- 
ry insanity. 

The surest criterion for determining on 
the degree of resentment which should ac- 
tuate us, is to throw out of our consideration 
all idea of personal injury, and see how 
we should recommend another person to 
act, who was the subject of the like agres- 
sion. I am aware that the best men of 
whom we have any experience, have not 
attained to the perfection here recommend- 
ed ; but it cannot be doubted, that as we get 
rid of infirmities, and are formed into good 
habits upon right principles, and are still 
striving to purify them, we are enabled more 
easily to guide and subdue the animal part 
of our nature. 



N 
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The exercise of rational resentment is by 
no means incompatible with good-will to- 
wards the offender. This is confirmed by 
what we daily observe occurring between 
parents and children, and between other re- 
lations and fi^iends. Indeed if the passion 
be justifiable in proportion as it is excited 
against injury that is wilfiil, and the object 
of inflicting pain, is not the gratification of 
vindictive feeling, but solely as a means of 
defence, there is nothing that forbids the re- 
turn of coftiplacency and kindness ^ espe- 
cially if the fear of injury be removed, and 
the sufferer manifest a sense of his fault and 
is penitent. The gratification of resentment, 
under all its aspects, is so intimately direct- 
ed towards the occasion of it, that men are 
almost always disarmed when the offender 
expresses sorrow for his conduct. When 
the feeling survives this contrition, it assumes 
rather the character of malignity, which 
everybody abhors. 

It may be urged by way of moderating the 
excesses of resentment, and keeping it with- 
in the limits which reason points out, that 
we should consider the motives of the of- 
fender, not only without prejudice, but even 
with charity. If we have any personal inte- 



V. 
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rest in the case, or our feelings have been 
greatly roused, we may be assured, that we 
are more likely to err on the side of severity 
than of lenity. This should moderate our 
deliberate anger. Then again, we should do 
well to think of the various alleviations, some 
of which cuitually attend, and others may at- 
tend, the injury we would avenge. Scarcely 
any act is so depraved but what fallible mor- 
tals, like ourselves, may find some mitiga- 
tion without being guilty of misprision of 
vice. The interrogatory of the pious Boer- 
haave might very seasonably occur to the re- 
collection on such occasions, " Who knows 
whether this man is not less culpable than 
me?" Ignorance, bad education, indigence, 
the force of example, strong temptation, and 
even the very constitution of the temper, may 
contribute to lessen the moral depravity, and 
consequently the injury, or evil, which we 
determined before was the only fit object of 
riesentment. And as some men may have 
worse organs of sense than others, so with 
regard to the mind, both the capacity of the 
understanding, and the means of improving 
it have oftentimes no dependence on mens' 
wills ; '^ And therefore," says Dr. Samuel 
Clarke, " no man is answerable for having a 
larger or smaller capacity, or for having more 
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or fewer means of information: But he is 
accountable for the use of that degree of un- 
derstanding, and for the use or abuse of those 
means of knowledge, whatever they may be, 
which God has thought fit to afford him. A 
man may shut his eyes, and may chuse dark- 
ness rather than light : Or he may through 
wilfiilness or passion, chuse to follow a false 
light instead of a true one; an imaginary 
spectre instead of a reality : Or he may put 
out his eyes and bring himself under a sort 
of necessity of blindly following some Guide, 
who (as it happens) may equally lead him in 
the right way or the wrong one. A man 
may by negligence, or by wilfulness, or by 
love of Vice, or by any customary and ha- 
bitual ill practice, pervert or blind his own 
understanding. He may by rejecting the 
means of discovering the truth, through his 
own fault, and not through want of capacity, 
form to himself ill principles instead of good 
ones."* 

In this extract, (and my limits oblige me to 
terminate it too soon) we have a just crite- 
rion for estimating men's actions ; and surely, 
if, on occasions of resentment, we were ac- 

* Clarke's Sermon " On the Nature of Hmnan Actions." 
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customed to regard the nature and equity of 
things, we should be much more disposed to 
forgive, as far as we ourselves were concern- 
ed, than severely to retaliate. It. must how- 
ever be remarked, that this christian doctrine 
of forgiving enemies by no means aflFords a 
reason why an injured person should not 
stand on the defensive, or that a delinquent 
should not be restrained from doing evil. 
It only takes away the bitterness, that is apt 
to be mingled with that restraint. 

Here I am naturally led to make some ob- 
s^ervations on punishment, as connected with 
the passions whose nature we have been dis- 
cussing. This point, and another referring 
to the extreme case of taking away life, have 
been reserved for this place, that the reader 
might be made acquainted beforehand with 
the least polemical part of the subject; 
which, it is hoped, has prepared his mind for 
entering upon questions, on which the public 
has been much agitated — perhaps too much 
so to enable it to come to an unprejudiced 
decision. 

The term punishment, though of such con- 
stant occurrence, is not easily defined. Thus 
one author will speak of it as a debt incurred 
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by an injury, and to be paid by a certain 
quantity of suffering ; Dr. Johnson explains 
it to be, " any infliction or pain in vengeance 
of a crime." Adam Smith says,* " To re- 
ward is to recompense; to remunerate, to 
return good for good received. To punish, 
too, is to recompense, to remunerate, though 
in a different manner ; it is to return evil for 
evil that has been done."—" Punishment is ge- 
nerally used to signify the voluntary inflic- 
tion of evil upon a vicious being, not merely 
because the public advantage demands it, 
but because there is apprehended to be a 
certain fitness and propriety in the nature of 
things, that render suffering, abstractedly 
from the benefit to result, the suitable con- 
comitant of vice."t " Punir, dans le sens le 
plus g6n6ral," says Bentham, ^^ c6st infliger 
un mal d un individu, avec une intention di- 
recte par rapport d ce mal, a raison de quel- 
que acte qui parott avoir 6t6 fait ou omis." 
He is driven, however, to revive an old word 
to express the precise idea he wishes to con- 
vey, and which he c2L\h puniti(m.\ His defini- 
tion of vengeance, I apprehend, more nearly 
conveys, the sense in which punishment is 
usually employed. Blackstone felt the same 

• Theory of Moi^ Sentiments, Vol. I. p. 146. 1 Godwin's Po- 
litical Justice, Vol, II. p. 680. 1 Theorie dc» Peines et des Re^ 

compenses, p. 2. 
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difficulty, entertaining as he did the idea 
that the end of punishment was not by way 
of expiation for crime, and hence he defines 
it to be, " evil or inconvenience consequent 
upon crimes and misdemeanours.^ But there 
is no end to logomachy. The prevailing 
idea, though so difficult to express, is, with 
few exceptions, sufficiently uniform to justify 
this conclusion, that ^^ Punishment is the in- 
fliction of pain, intended as a retribution for 
some evil which is done." The retributive 
character, I conceive, is essential to the idea ; 
and if it be wanting;^ the infliction of pain is 
not punishment but something else. 

The question therefore to be determined, 
is, whether punishment j thus conceived of, is 
the right end of deliberate and rational re- 
sentment ? 

Punishment then, in its proper acceptation, 
has regard to the moral character of the 
action by which it is occasioned. It is op- 
posed, as we have seen, to reward; the one 
bemg connected with merit, and the other 
with demerit. This connection is necessary 
to the moral government of God, who can- 
not but regard with favour those who have 
aimed at fulfilling the end of their existence. 
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and with displaceney those who have acted 
contrary to that end. This is plainly the 
disposition of things even in this life ; that if 
we pursue right ends we shall obtain happi- 
ness ; and, on the contrary, if we pursue 
wrong ends, — and be it remembered we can- 
not act without proposing to ourselves some 
end — we shall obtain misery. If these are 
not the consequences, it will be because 
the delinquent has seared to insensibility 
some of his best instincts and faculties. 

But revelation points out to us a more 
certain connection between virtue and happi- 
ness, vice and misery. In this world we 
witness the relation only as a general ten- 
dency ; in the future state every man shall 
be rewarded as his works have been. 
v\ *' Tlie ivicked shall go away into everlasting 
\^Punishmenty but the righteous into life eternal. 
Here it is that strict justice will be distribu- 
. ted to every man. Such is the awful attri- 
bute which will then be exercised, that the 
human mind cannot conceive of it ; and we 
may perhaps be pardoned for illustrating 
the crude ideas we have, by the figures of 
measure and quantity and proportion, of a 
debt that is contracted and to be discharged, 
all of which are similitudes taken from the 
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nicest adjustments, which art has discovered 
to regulate human affairs. But though these 
phrases may be the best we can employ, 
they are exceedingly liable to be abused as 
experience bitterly testifies ; and all that we 
can safely ai^e from is, the general truth, 
.that every man, who has contradicted the 
end, which the Deity proposed in creating 
him, will be punished consistently with the 
divine justice and goodness. 

Now in order to appreciate the merit and 
demerit of mens' actions, we must be made 
sicquainted with the moral character of them, 
and this requires such an insight into the past 
as can be possessed only by an omnescient 
Being. True it is that we can pronounce a 
tolerably just verdict on some of the more 
atrocious offences ; bntjlift p;rftat.fir mimbpr 
of the smaller depend for their criminality 
i^ such numerous and remote contingencies, 
as to elude the most vigilant intellect. That 
is properly a man's action which he wills and 
determines; and then again, this will and 
determination are influenced by motives 
arising frequently out of parentage, educa- 
tion, temper, capacity, biasses, and a thou- 
sand other things which we cannot know, 
nor perhaps even the agent himself. But 

o 
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even supposing that we are acquainted with 
enough to pronounce on the character of a 
specific action, — ^who has determined the 
common standard by which vice and punish* 
ment, taken in the usual sense, are to be 
measured ? By what means are we enabled 
to settle the relative proportions of suffering 
and evil ? Revelation does not assist us, and 
yet nothing short of it, can enable us to de- 
termine the question 1 That there is an inti- 
mate connection between premeditated in- 
jury and a retributive return, considered ab- 
stractedly, is a truth arising out of revelation; 
but who can perceive the practical relation 
between a theft of five shillings and a certain 
number of stripes? and whether 'they ought 
not to be more or fewer ? 

On the other hand, if we take as our guide 
the general laws by which it has pleased God 
to govern the affairs of men, independent of 
revelation, I cannot perceive how punish- 
ment can be justified as the riglit end of any 
human passion. It is sometimes the propos- 
ed object of revenge, and the other excessei^ 
of angfer ; but, as we have argued before, the 
objects of a rational resentment are not pain, 
for the sake of gratifying the feelings, nor 
pain as a retribution ; but pain as a means of 
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defence to prevent injury, which is doing or 
threatened to be done. Punishment and de- 
fence are two as distinct ends as well can be 
proposed to rational beings, and we find all 
mankind making the distinction. Punish- 
ment has a yiiew to what is past and irre- 
coverable, defence to what is future. The for- 
m%, as exemplified in this life, is so nearly 
related to ; vengea nce, and the returning evil 
for evil, that 1 cannot think the bulk of man* 
kind would be able to separate them ; and 
it is an argument in my apprehension of con- 
siderable weight, that we should prefer the 
rule of action intelligible to common under- 
standings, rather than another which can be 
treated of only by casuisl;s and philosophers. 

Resejntment, say some writers, inflicts pu^ 
nishment not only as a retrib ution t o the of- 
fender, but as a preventive of future injuries, 
which may arise from himself or others. The 
former part of this opinion has been discus- 
sed ; let us consider the latter. 

It appears then, that one man having in- 
jured another, is not only to be punished for 
his own misconduct, present and fiiture, but 
for the misconduct of others^ Such surely 
is the end which men propose when they 
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threat;en to make an example of theii; fellow 
creatures. Their meaning evidently is^ that 
they will deal out such a measure of severity, 
as shall not be proportioned to the crime, 
but as shall by its terror deter men from 
repeating it. Jf the retribution of offences, 
and &e offences themselves, be correlative, 
as these reasoners insist, the relation is here 
destroyed. What degree of punishment 
can be commensurate vrith the crime, or how 
can a crime be said to exist, which may, or 
may not, happen at some fubire time? What 
delation is there between one man's action 
and another, so as to make them reciprocally 
accountable to a moral tribunal 1 A^maii jcaa^ 
be answerable only for his own condnct, and \ 
therefore cannot be punished for that of any 
other person. The doctrine of inflicting pain 
for the prevention of future injuries, or which 
is the same thing, of exempliory pmdsimmi^ 
appears to me so untenable, that J am at a 
loss to discover what may be said in its sup- 
port; and I apprehend some eminent wrir 
ters, among whom may be reckoned Dr. Pa- 
ley, have employed ttie phrase with very 
vague notions of its import. 

Many persofis justify this mode of pro- 
ceeding by the necessity of the case ; con-r 
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eeiving, as it is manifestly the end of proTi- 
dence that order and virtue should prei^ail in 
the world, the means employed must be such 
as will enforce it ; and they therefore regard 
exemplary punishment as an additional mode 
of striking terror into the minds of the evil 
disposed, and deterring them from wicked- 
ness. Thus they approve of their means by 
die end they propose, contrary to reason 
and the principles of Christianity. 

But the necessity of the case is not so ur- 
gent as people may imagine ; for though the 
ultimate end, as it has been called, of provi- 
dence may be, that the constitution of men 
should lead to order and virtue, yet it does 
not follow that this end is to be attained by 
that path alone, which fallible men may point 
out. We have daily experience of right ends 
being produced in nature, by means the very 
opposite to those which we should have em- 
ployed ; and we see besides, that many ulti- 
mate ends are atteined, without, if I may so 
express myself, always keeping the eye upon 
the mark we aim to reach. There are many 
intermediate steps which must be made ; and 
the economy of the world is so ordered, that 
men are directed and encouraged to attend 
to their proximate duties ; and the result of 
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such a disposition is, that they attain remoto 
ends not widiin their contemplation. Thus 
a parent who attends to his family, by edu- 
cating them with care, inculcating virtue, set- 
ting a good example, and providing for their 
wants, fulfils a duty of the most interesting 
kind ; and yet he does not regard the strength 
and happiness, he is by these means bring- 
ing to the state, any more than he does the 
sustentation of his body by eating. So it ia 
with the end's we propose respecting delibe- 
rate m rational resentment. Our immediate 
object is defence ; but this operates in such a 
way, as not merely to attain its direct end, but 
to deter the wicked from the commission of 
injuries similar to that which is avenged ; and 
to establish order and virtue in the world, as 
eflTectually as if to deter the wicked and esta- 
blish order had been our immedi^^te olgect, 

Thus, again, it produces all the advantages 
we aim at in pimishment ; and undoubtedly 
is better adapted to produce penitence and 
reformation in the offender. In political and 
moral affairs, if we do but attend to the' prox- 
imate obligations, which are intelligible to 
the commonest capacities, we may safely 
leave the remote ends to the ^eat Disposer 
of events. We arrogate to ourselves a great 
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deal too much when we take into our hands 
the fiiture destmies of mankind, many of 
which are but contingencies as far as our 
views will carry us. 

To conclude ; it may confidently be Assert- 
ed that punishment^ taken as the retribution 
of moral guilt, can be safely and justly em- 
ployisd only by the supreme Arbiter of the 
world ; and that when fallible men take upoii 
themselves the right of employing it as the 
means of resentment, it is liable to the most 
terrible abuse, and will equitably be returned . 
upon them as the reward of their own guilt. / 
Whatsoever a man ssyweih^ that shall he also 
reap. In human hands, it is a mode of aveng- 
ing our cause, which cannot be distinguished 
from tiie doctrine of returning evil for evil ; 
and reason and revelation both join in re- 
probating this, as destructive of human hap- 
piness, and proceeding from viciousness of 
heart. 

These arguments, as they strike at the root 
of many opinions, which some persons may 
have regarded as established truths, will 
perhaps be rejected as carrying us too far, 
and as taking from us the right of destroy- 
ing life when our own is endangered. A 
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little consideration of this extreme case 
will tend to reconcile such persons to the 
views here taken. 

n/. It has been laid down, 1 hope, most dis- 
tinctly to be understood, that defence =ttnd 
protection are legitimate objects of rational 
resentment; and though we have no right 
to proceed farther, and take into our hands 
the attributes of the Divine Being, yet he has, 
I conceive, fully authorized us to employ the 
weapons, with which we are armed, for the 
purpose of defending those important gifls 
intrusted to our care. If the contrary were 
the case, and the virtuous were directed to 
be passive and non-resisting beings ;^ and, at 
the same time, the vicious were not only em- 
powered, but possessed the disposition (as 
they most unquestionably do) to intrench 
upon their rights, and prevent the exercise 
of the liberty, intelligence, and regard to 
rectitude, which are the characteristics of 
virtue, is it possible to doubt what would be 
the consequence ? Order and virtue, which 
we believe to be the end of the constitution 
of nature, would be defeated ; and disorder 
and vice, which are not the end, would pre- 
vail. Such an idea goes to the length of sup- 
posing the rational inhabitants of the earth to 
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be the sport of accident and chance, and not 
to have proceeded from a righteous Creator. 

If the protection of the gifts of heaven, 
among which must be primarily ranked the 
gift of life, be a justifiable object at all, it is 
justifiable in every case ; and it cannot be 
that we are intitled to resist small injuries 
and not the greater ; for then we must stop 
our hand just at the point where the case 
becomes most urgent, ^e may restrain, we 
may beat, \»e may repel the delinquent ; but 
we must not, say these reasoners, take away 
life. ) What is this but giving an encourage- 
ment to jjrecipitate. murder? If the doctrine 
of passiyenegs or non-resistance were the 
principle of action among the virtuous, — and 
if it were of God it must be so — the virtuous 
might defend ttemselves from all the minor 
offences, but they must become the sufierers 

when exposed to the most heinous. The 

opposition would^ he in the inverse ratio of 
rtie necessity. I have as great faith in for^ 
bearance and remonstrance, as means of 
overcoming evil, as most persons ; and every 
one who is placed in the emergent situation, 
which- requires such extreme measures of 
prplection, will do well to consider seriously 
how far the particular case requires, that he 
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should proceed to the last extremity. An aw- 
fal responsibility rests upon him ; and it is no 
excuse to urge, that it was done by way of 
example ; and very little, that, knowing bet- 
ter, it was done in a hasty fit of resentment. 
Biit there are occasions, on which the bfest bf 
men may be called to carry into execution 
this terrible penalty, in oi-der to prevent the 
triumi^ of cruelty over innocence ; or to de- 
fend the lives and liberties of the " lights of 
the world :" and the right can, in my humble 
opinion, no more be questioned, than the 
light of repelling slight oflences, or of ex- 
pressing indignation at dishonomble and 
base conduct. 

/ •' I cannot but Aink necesmrg ^df-defthcty* 

/says thie pious Mr. Grove, ** tht)ugh it pro- 

:. / ceeds to the killing cf tmcftlwr to save oneV 

^J self, is in common cases not ohly p^hnitie'd 

\ but injoined by nature; and that a man wtould 

• be wanting to the author of his bdng, to so- 

\ciety, and to himself, to abandon that Kfe 

•Vrith which he is put lA trust. That a pel^ott 

forfeits his own life «o the sword of justice, 

by taking away another's unprovoked, is a 

principle not to be disputed. This being so, 

I ask, whence should arise the obligation to 

let another kill me, rath^ than venture to 
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saya mysMf by destroying niy enemy ? It can-\ 
not arise from a regard to society, which by \ 
my suffering another to kill me lose two \ 
lives ; tfcat of an honest man by unjust vio- \ 



lence, and that of his murderer, if it can be 
called a loss, by the hand of justice. Where- 
as by killing the invader of my life, I only 
take a life, which mus|t otherwise have been 
fx^eited, and preserve the life of an innocent 
jp^rson. Nor for the same reason, can there 
foe 'any such obligation arisiog froip the love 
of .aur neighbour ; since I do not really save 
bis life by parting with my own, but only 
ileaye hm to bf put to dearth after a more ig- 
]34>ininiQ>us mann^ by the public executioner. 
And if i^^be said^jajatX^ d j^^ wjitfi 

his. sins upon him into the other world, which 
he might have lived Ipug enough to repent of, 
if legally condemned ; as he must answer 
for that, ^ho brojught me under a nece^ssity* 
of u^iog this method for my own preserva- 
tion ; »o I myself may not be so well pre- 
paj^4., or may not think inyself so, or so be 
assured of it, as to venture without a inore 
exmt purifying of my soul, into the presence 
of my great judge : and no charity obliges/ 
me to prefer the safety of another^ soul t^ 
my own."* 

* OroYes* Moral Phaosophy, Vol. II. p.a66,90r. 
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- A "" O n this point, I am differing from a most 
respectable denomination of christians, who 
will be produced as an example of the effica- 
cy of the passive prin ciples. But perhaps I 
may be permitted to add, that they feel the 
difficulty of adopting them practically in the 
general transactions of life ; and the success 
which attends their practice on extreme oc- 
casions, appears to be attributable to the very 
small portion they form of society, and that 
they are protected by the opinions and prac- 
tices usually prevailing ani^ong the rest of man- 
kind. William Penn, however, in the constitu- 
tion he drew out for the government of Penn- 
sylvania, punished murder i>y the death of the 
delinquent. It is a doctrine, that inight be 
adopted if all mankind were virtuous ; but as 
. long as good and bad principles are suffered to 
: €xist together in the world, and the vicious 
J have the power of carrying theirs into effect by 
f force, the virtuous will not be forbidden to em- 
; ploy the same means, or it is easy to perceive 
: what must be the issue. The life of a vicious 
) man can never be so valuable as to be prefer- 
red to tliat of a virtuous one ; and the life of 
no man can be put in competition with the im- 
iportant end of upholding the authprity of 
reason and vntue. 
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It is a strong confirmation of the jnstness 
of these views, that Mr. Gisbome, in his Mo- ^ 
ral Philosophy, has come to the same conclu- I 
sions as myself, although he has taken for his 
premises very different, but suflBiciently valid, 
principles. The proposition he has treated 
is, that " every man hl^s origiaally divine au- 
tKbritylto deprive another of the gifts of God, 
or to restrain him in the enjoyment of them, 
when he proceeds in such deprivation or re- 
straint so far, and so far only, as is necessary ' 
for the defence of the gift§j)f God to himself, 
or in defence of the gifts of God to those 
whom he is bound by natural ties to protect, 
or to those by whom his aid is solicited, or 
to whom it is deemed acceptable, against 
attacks unauthorised by God."* All these 
points he has enlarged upon with his usual 
perspicuity. The train of reasoning, which I 
have pursued, appears to me, in some res- 
pects, preferable, inasmuch as it does not re- 
quire so many assumptions, and I think as- 
cends to the highest source of instruction to 
which we can apply, independently of the 
clear and immediate revelation of God. 

Without extending these observations on 
the passions to any greater length, I will 

* Moral Philosophy, p. 117* See also Note (D) Appendix. 
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draw this chapter to a close by recalling to 
the reader's recollection the leading conse- 
quences which may be deduced from them. 

In a former chapter we came to the con- 
clusions, — ^That the jurisprudence of every 
community must be founded upon those co|a- 
mon principles, which govern mankind in 
the pursuit of well-being,; and that, in no in- 
stance, it must attempt to contravene them. 
In the present chapter, we have come to these 
results : — ^That, the passions, affections, and 
excitements are objects of scientific study, as 
leading us to some importj^it principles, cha- 
racteristic of our nature, animal and ration- 
al : — ^That, there is a class of passions in- 
tended particularly for our defence, and dis- 
tinguished by certain pecuiiaiities, which en- 
able us to assign tp them their proper func- 
tions : — ^That, aager or resentment, properly 
regulated, is roused by intentional injuries, 
with a view to protect ourselves and our fejr 
low creatures from their evil effects ; and 
that the infliction of pain for any other end is 
unjustifiable: — ^That, Punishment in the 
hands of men, either as a retribution for 
.evil already done, or as a preventive against 
future evil, is not sanptioned by reason or re- 
velation. 
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These conclusions are a suitable introduc- 
tion to the tiext Chapter, which will be em- 
ployed in making an application of them to 
the jurisprudence of Crimes and Punish- 
ments. 

But before 1 conclude, I shall perhaps be 
pardoned for cautioning the ordinary reader 
from being misled by the employment of the 
general terms Government, State, Society, 
Legislature, and others of a similar import 
They are words of frequent occurrence, but 
of a very complicated nature ; and it is allow- 
ed by all acute re^soners, that by no one cir- 
cumstance are we more likely to be imposed 
upon. The words themselves are familiar ; 
but the ideas, which they represent, are so 
complex, and comprehend so many parti- 
culars, which are never adverted to, that 
philosophers themselves are often puzzled. 
No wonder then that it should be much more 
common with the bulk of mankind to be im- 
posed on, and to employ them in their deduc- 
tions as signs, without looking to their signi- 
fication. How frequently do people talk of 
the power, and wealth, and wisdom of Go- 
vernment, and the prosperity and happiness 
of Society, without at all recurring to the 
complicated nature of such abstract expres- 
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8ions ; but attributing to them virtues and vices, 
good and evil, as if they vrere real existences 
in a corporate capacity. No doubt many 
persons are led to very erroneous conclu- 
sions by regarding Society as something su- 
preme, possessing great pow^er and autho- 
rity, and capable of insisting on, and per- 
forming many things, which no individual, or 
majority of individuals, could possibly effect. 
The fictions of lavi^, vnth regard to corpora- 
tions, have contributed to the propagation of 
these errors, for they go' so far as to create a 
propria persona in the aggregation. No- 
thing hovirever can be more unfounded than 
to set up any relations, v^hile we employ 
these terms, separate from those, which be- 
long to the respective individuals who are 
comprehended in the general expressions. 
The French Economists scarcely fell into a 
greater error than this in all their specula- 
tions ; and one of the acutest peers of par- 
liament, has lately resuscitated the doctrine 
by devoting a considerable portion of a quar- 
to volume to shew, that no greater mistake 
can arise, than to confound public wealth 
with the aggregate of private wealth belong- 
ing to the individual members.* 

* Inqotry into the Nature and Origin of pnMic Wealth. ' 
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It is easy to perceive, that these abstract 
terms have been personified, sometimes to 
abbreviate speech, and sometimes to present 
a more vivid idea to the mind ; and hence, 
it is not uncommon to speak of the law 
of the land as possessing will, desire, and 
perception of right and wrong; but that 
these words are employed thus, in a me- 
taphorical sense, must be apparent on the 
least reflection. To speak in the language of 
(philosophy, the words Government, Church, 
Body-politic, &c. being artificial signs to 
express an abstract idea of certain aggre* 
gations or bodies of men, it is illogical to 
reason upon them as if they possessed pro- 
perties and qualities distinct from the indi- 
viduals comprehended under the collective 
or generic term. But this is a very abstruse 
question belonging to another science ; and I 
gladly refer the reader to those writets, who 
have devoted their talents particularly to it,, 
in order to satisfy his mind of the impor- 
tance of attending to language as a medium 
of communicating thought. 
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CHAPTER IV, 

The inferences drawn in the foregoing chapters 
applied to the criminal law — progress of criminal 
law— -punishment, at first vindictive — as awarded for 
injury done to Society — as a retribution — proportion 
between punishments and criwtes — analogical, exem* 
plary, and preventive punishments noticed — defence 
the proper 6bject'--death to be justified only on «»- 
ireme occasions — corporeal punishments not consist' 
ent with defence — imprisonment the best punishment. 

The principles laid down in the fore- 
going chapters have, I hope, prepared the 
reader for entering upon the argument to be 
prosecuted in this ; which will consist of an 
(^plication of those principles to the subject 
of Criminal Jurisprudence* As we proceed 
we shall endeavour to establish a connection 
between the ethical points, before insisted 
on, and penal legislation considered as a 
science ; and shall shew the practical incon- 
venience and theoretical error of the present 
laws. 
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It is an observation of Hume, confirmed 
by many of his successors, that though 
politics in its early stages, seem to have been 
the sport of fortune, they are nevertheless pro- 
ceeding in all modem governments by some 
regular progression of improvement. And 
it must be admitted, that no branch of the 
subject has been left more to the capricious 
influence of unsettled opinions than that 
\vhich is now to engage our attention. Ab- 
solute power, which characterizes all rude 
governments, whether monarchical or popu- 
lar, has been its most constant resting place ; 
and though the prevention of crimes has 
been attempted by different means in the 
successive stages of civilization, yet these 
changes have been so uniform in the various 
governments of the earth, that they must 
be attributed to some common origin. 

In the earliest forms of society, before 
injuries to individuals are vindicated as inju- 
ries to the body at large, revenge seems to 
be the only security resorted to. It is the 
impulse of this passion that protects indivi- 
duals from oppression and wrong; and 
indeed such is the importance of it in the 
constitution of our nature, and so greatly 
does it contribute to repress the vicious, 
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that it is not attempted to be extinguished 
even in the most refined state of manners, 
when we relinquish as the civilians express 
it, (I wiU not stay to examine how correctly) 
our natural liberty for the sake of a more 
complete enjoyment of civil liberty. It is 
also apparent, that there is a class of crimes 
of so- atrocious a character, that they are 
restrained far more by the dread of this ex- 
pression of human feeling than they are by 
the severities of the law ; and though the^e 
is no visible hand to punish, yet so awful is 
the tribunal of conscience, when under the 
apprehension of public malediction, that the 
artificial forms and solemnities of our Courts 
of Law are but gossamer threads to restrain 
the delinquent. It is also an indisputable 
fact, that murderers and burglars are de- 
terred more by the sununary example made 
upon one detected in the fact, than they 
are by numeroi|s sacrifices made upon the 
gibb^:, 

It may perhaps be suspected that there is 
a propensity in legislatures, when invested 
with great authority, to overlook these natu^ 
ral protections of our persons and property, 
and to rely too implicitly on human systems 
^nd institutions to supply their plac^. I 
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know not how to account else for the distinc* 
tion our law draws between the various 
kinds of homicide ; nor, thnt it will not suf- 
fer any crime, whatever its atrocity, to be 
prevented by death, unless the same, if com- 
mitted, comes within the technical rule of a 
capital offence, Till lately, if one killed 
another in the defence of his handkerchief, 
taken from his person, it was justifiable ; 
yet, if such an event should happen by de- 
fending b^a^uty and innocence from viola- 
tion, the law would regard the defender as 
guilty of a felony. 

But to proceed : If we look into the his- 
tory of judicial punishments we shall find 
the same vague and erroneous views prevail 
ing, as in a former chapter we pointed out to 
be the evident abuses subsisting among men, 
while they carried into effect the principles 
with which they are endowed for their per- 
sonal protection. Their ignorance of their 
own nature as individuals precluded them 
from an acquaintance with it as members of 
society ; and hence we find that legislative 
punishments have run into all the excesses, 
which follow from the indulgence of thepas-' 
sion of revenge. Thus it is, that the first 
establishment of socisj laws is, in every 
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community, marked by a ferocious severity 
against offenders, which is almost wholly of 
an expiatory and retributive nature, mingled 
with the terror of example. We find such 
relentless cruelties as these practised; sewing 
the criminals up in the warm skins of beasts 
and worrying them with dogs ; tearing their 
limbs asunder by force; crucifixions, burn- 
ings, impalements, whipping to death, flay- 
ings, boilings, and other modes equally 
shocking to decency and humanity. 

Judging from the scanty materials which 
history affords, the penal laws of the Egyp- 
tians, the Greeks, and the Gauls wete of 
this nature. Nor can it be denied that the 
popularity of the government was no secu- 
rity against the indulgence of the passion ; 
but^ on the contrary, the more the public 
voice was appealed to, the more iniquitous 
and wanton was the revenge. Nothing can 
exceed, among all the "fantastic tricks" of 
power, which have "made the angels weep," 
the superlative wickedness of the practice of 
Ostracism^ adopted by the Athenians in the 
height of their glory, and by some other 
neighbouring states; and this inordinate 
capriciousness, with the uniformly ungrate- 
ful return they made to their patriots, will 
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remain an indelible stain on their character; 
and shews, that whether the suprepae autho- 
rity centers in one man or a thousand, the 
danger arises from the prevalence of passion 
and ignorance over the immutable principlesi 
of tl^ith and justice. 

The polished Roman was also accustomed 
to satiate his brutal passion by similar bar- 
barities ; 

Castigatque, aaditqae dotos^ subigitque fateri 
Qace qais apud saperos, furto laetatas inani, 
Distalit in seram commissa piacula mortem. 

The punishment of the parricide, as we 
are informed, was to sew him up in a leather 
sack with an ape, a cock, a serpent, and a 
dog, and cast him into the sea. It was also 
usual to cover some offenders with a mantle 
daubed over with pitch, and then set fire to 
it. The Emperors introduced a punishment 
called Serra-dissectiOf a torture by means of a 
saw ; Damnatio ad gladium^ and Damnatio 
ad bestiaSjWere regarded as imperial enter- 
tainments. The Roman law permitted the 
murderer to remain on the gibbet after 
execution, as a comfortable sight to the 
friends and relations of the deceased; Ut 



120 THE PHIl»OSOPHY OF 

et canspectu deterreantur aliiy et sotuHo sit cog- 
natis interremptorum /* 

The earlier penal law of our own country 
is written in the same character of revenge. 
The rack and torture, which were introduc- 
ed under the sanction of the civil law in the 
reign of Henry VI, seem always to have 
been contrary to the laws of the land. But 
murdering by poison was punished by boiling 
the oflfender to death in water.f One heinous 
offence was recompensed by burying the 
delinquent alive. Heretics and vritches, 
who are called horrible and devilish offenders^ 
were punished with burning ; and every one 
has Jbeard of the ordeal, by which the sibyl- 
line functions of the latter description were 
discovered. Lord Coke regards the 1. Jac. 
c. 12. as a wise and salutary law worthy of 
the age in which he lived. It provides, that 
" Whosoever shall consult, covenant with, 
entertain, employ, feed or reward any wic- 
ked spirit, or take up any dead man, woman, 
or child, out of their grave, or the skin, bone, 
or any part of a dead person to be employed * 
in witchcraft or enchantment, shall suffer pain 
of death as a felon." In Ireland there is still 

♦ Eden's Principles, p. 10. 1 22. Hen. VIII. c. 9. 
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ia statirte of this ktAdy 1 beKeve, unrepealed * 
Momitebanks, and the conTeyers of Sh^ef) 
alive out of the kingdom, were subject td 
deatli. Forfeitures and corruption of blooct 
have sprulig from the same source of legista- 
tion. Who would think that the justificatioii 
of these penalties, as was seriously urged by 
the lawyers of the seventeenth century, is to 
be found in Psalm cix. v. 9, 10, 11, 12, 13? 

Every person is accquainted -vrtth the seil- 
tence of the law for high-treason, which for- 
merly was as full of vindictive cruelty as was 
possible. Tfhe most offensive and indelicate 
part of the execution is now remitted*, though 
as late as 1710 it was continued as part of 
flie sentence.-f The execution of Jtohn Bal- 
lard and others, in the reign of Elizabeth, is 
thus related. *^ Ballard was first executed, 
JBe was cut down and bowelled With great 
cruelty while he was yet alive. Babiiigtoil, 
another of the traitors executed at the same 
time, being taken down from the gallows, 
alive too, arid ready to be cut up, cried aloud 
several times iil Latin, Parce miki, Domine 
Jesu! Savage broke the rope and^ fell down 
from the gallows^ and was presently seizied 

• state Twate, Vol. VIII. p. 260. 1 See Note (E) Appendix. 

R 
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on by the Executioner^ his privities cut off, 
and his bowels taken out while he was alive. 
Barnwell, Titchbourne, Tilney, and Abing- 
ton, were executed with equal barbarity."* 
Sir John Perrot's sentence in 1600 was, 
that his bowels, &c. should be cast into the 
fire before his sight. Henry Garnet, one of 
the Gunpowder-plot conspirators, was hung, 
until he was dead, before the remainder of 
the sentence was executed. Lord Stafford's 
sentence, in 1680, was, that '* your bowels 
shall be ript up before your face, and thrown 
into the fire;" but it was remitted to be- 
heading. Fitz-Harris, 1681, had the most 
indecent part of the judgment omitted, though 
it was afterwards awarded among others 
to Busby, a Romish priest ; to Lord Russel ; 
to Algernon Sidney ; and to Daniel Dam- 
maree so late as the 9th of Anne, though 
upon none of them was it executed. The 
embowelling was again practised when 
some of the rebels of 1745 suffered .f The 
judgment of a woman for high-treason was to 
be drawn (and anciently this drawing was 
doiie by horses without even a hurdle to pro- 
tect the culprit from the gro\md) and burnt, 
though this seems to have been remitted very 
soon for beheading. Thus Queeil Catharine 

• State Trials, VoL Vin. p. 250. 1 Sec Note (F) Appendix. 
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Howard and the Countess of Salisbury, in 
the reign of Henry VIII., and Lady Jane 
Gray, in the reign of Mary, had their senten- 
ces remitted ; and we find in the first year of 
the reign of James II., that Mrs. Alice Lisle, 
a lady of inferior degree, was admitted to 
the same indulgence, in consequence of these 
precedents.* The practice, however, con- 
tinued until the 30 Geo. Ill, c. 48. What 
should we think now of the motives of those 
relations of a deceased person, who should 
petition to have the murderer hung in chains 
;^s a gratification to their feelings ?f 

But to say nothing of petit-treason, mur- 
der, burglary, highway-robbery, and other 
great offences, it is felony also, without bene- 
fit of clergy, to remain one month in the 
- realm, being an Egyptian ; or to be found in 
the fellowship of Egyptians. It has been made 
equally capital, if any person shall wilfully 
break any tools used in the woollen manufac- 
ture, not having the consent of the owner ; or 
shall maliciously cut in pieces or destroy any 
manufacture of linen cloths or yarn, either 
when exposed to bleach or dry ; or shall 
wander, being a mariner, without the testi- 
monial of justices; or shall knowingly re- 

• state Triala, VoL IV. p. 129. 1 Ibid. Vol. X. p. 39. 
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ceive, relieve, or maintaiB, prie^ or j^suite; 
or shall during the tow of transportation to 
the British colonies, voluntarily go into any 
part of the French or Spanish dominions; 
or 3hall be found in disguise in the act of 
posing, with prohibited, or uncust^ip^d 
goo(}s ; or shi^U forcibly binder, obstruct, as- 
sault, oppose, or resist, ai^y of the oflScers of 
the customs of excise, in the seizing of any 
9uch goods; or shall pass aAy note of the Bank 
of England knowingitto be forged.* To these 
maybe added about two huAdred other crimes 
of different complexions, while great additions 
are made to this awfiil catalogue every fresh 
session of Parliament ; and the remark of the 
paild and learned Judge, Sir Michael Foster, 
may be applied now even with more force 
than when he made it : " The learoing tou- 
(;hing those subjects i? a matter of great and 
universal coucerauuent. Iti^erits, for reasons 
too obvious to be enlarged on, the ^tteQtion of 
every man living. For no rauk> no elevation 
in life, and, let m^ add, no conduct how 
circumspect soever, ought to tempt a reason- 
able man to conclude, that these inquiries 
do not, '^^'* ]pK)ssibly can, concern him."t 

I will not detain the reader any longer in 

* See Note (G) Appendix, — -t Foster's Crown Law, Pref, p. 
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the recapitulation of the crimioid itatotM ; 
for though it would not be difficult to ovei^ 
whelm him with tales of horror, which 
would enable an expert writer to lead bis 
assent by a hair, I am more anxious to. 
convince his understanding than to inflame 
liis imagination. If, however, he is not fami- 
liar with the subject, I will venture to recom- 
mend, as deserving his attention, the " Prin- 
ciples of the Penal Law," by Mr. Eden, 
afterwards Lord Auckland; and, if he 
wishes to pursue the question still farther, 
and vto collect the multifarious opinions of 
authors, he will be furnished with an ample 
supply in a compendious form, in Montague's 
" Opinions of Different Authors upon the 
Punishment of Death," in 3 vols. 8vo. Nor 
will I seize the present opportunity, though 
perhaps not unfitting, to go back to the primi- 
tive institutions of mankind in order to de- 
deduce chronologically from them the prac- 
tices of this age. It would require no great 
effort to spin a plausible theory adapted to 
the views which are brought forward in these 
pages ; but I have less faith in such produc- 
tions, than Adam Smith acknowledges 
himself to have had, respecting " political 
arithmetic ;" and am apt to think the less 
we appeal to the civil institutions of mankind, 
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while they are in a rude state, the less likely 
we are to be lost in vague and chimerical 
speculations. Indeed it is the study of man, 
independent of institutions, that has led to 
the most consolatory conclusions. 

It is apparent from the foregoing referen- 
ces to the criminal laws of other countries, as 
well as our own, that judicial punishments 
have not had simply for their object defence ; 
but that they have mixed up with this a re- 
tribution of evil for evil, and have had re- 
gard to its exemplary effects. The early le- 
gislators were guided by the same feelings 
in their public capacity, as they were in their 
private one ; and, in determining on punish- 
ments to be awarded by the state, they adopt- 
ed those, which were consonant with the 
passion of revenge as manifested on the 
occasion of a private injury. Indeed we 
have no other natural criterion (and vague 
enough it is) for measuring the relation be- 
,tween crime and punishment than the indigna- 
tion which it excites in virtuous bosoms ; and 
it scarcely admits of contradiction, that the 
legislation of any given period will be merci- 
less or mild, as the vindictive passions of le- 
gislators are found to prevail, or are subject- 
ed to reason. If their direct object had been 
only to restrain one from injuring another, 
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without any regard to other injuries of a si- 
milar nature, which had been, or might be, 
committed, there would be no need of treat- 
ing the crime in any other way than as con- 
nected witfi its own eviL 

Instead of this, crimes are punished, not 
so much with regard to the particular nature 
of each, as to the relation they have to evil 
in the abstract. Thus they are spoken of as 
being more heinous, because they are offen- 
ces against society. By this explication, 
every offence, however trifling, becomes a 
highly aggravated crime, and must be pu- 
nished with the utmost rigour. That which 
in itself, as between one member of society 
and another, was a venial occurrence, by this, 
view becomes magnified ; and must be treat- 
ed, not according to its real, but its dbtort- 
ed, magnitude. The error, I apprehend, is 
to be traced chiefly to the indulgence of a 
misguided passion ; and then to the confu- 
sion that exists in applying the abstract 
terms. 

If punishment can be inflicted by the civil 
power, it cannot be from any new authority 
it possesses, distinct from what exists among 
the individuals whom it represents, or by 
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whom it » delegated ; nw h that authority 
emreased by passing into other hands. It is 
expedient, and evideirfly consistent with the 
ndture of a body poKtic, that, instead of every 
man avenging his own injuries, he should 
submit to the decision of a third party, 
whoHy dfeinterested in the disputed transac- 
tion, and therefore less likely to be misled* 
tiiaii the prejudiced man who is judge itt his 
own cause. This is so perfectly reasonaMe, 
that some sort of jfidicial tribunal e^sts in 
every state of society. But the party, tlms ac- 
tkig as judge between tfie two, acquires no 
ftmeticm by wWch he can go farther iSian the 
disputants themselves, much less is he ena- 
bled to supersede the established laws of na- 
ture. The subordinate regulatiohs, by which 
the Courts of Law are governed ; and which 
do not involve any important principles, are 
matters merely conventional, and may be 
established or recalled as shall be found 
meet coA^enient by those interested. 

I cannot but regard then the maxim of 
Beccaria, so highly appreciated by Black- 
stone, rtiatf " Crimes are only to be measured 
by 1iW5 injury done to^ Society," as erroneous 
in tfee extreme. Legislators have been esti- 
mating them* srfter this rate, and the conse- 
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quencie has been, ihst almost every offietiGe 

^has been made eapital. The fact is, Hmt 

cnmes are %iot capable ojf heing meafenred 

by atiy.^tandard adapted to A^ propeiltkfs otf 

iM^tite^; and the words and phrases "we 

einploy, to express such admeasuwment, d^ 

^ve us, if we ima^e sutih a grdss reltftkm. 

iiow utterly inconsu^ent then is the attemplt 

1K> iippdrtioQn a 'diromcaA or acute pain so ab 

40 littvie i^^ard <to the injury done to society. 

No liiMindtion is Hia^ lieitween crimes of the 

Slackest dye, and othdrs of a renial kind; 

and we are coni^ntly witneasin^g the solemn 

fttrce of hearing the sentence of dheath passed 

tipon shop-)lifters aiid murdeirersm^^ sarnie 

tuiieath, and thus Ihe broalite^ dJ»<ine<Son8 

of guilt are confoimded, smd^the criminate 

Ihemselves are impressed with the idea, ^at 

fee sentence of the law has nothing to d6 

with the turpitude of the crime. iTteinflicf- 

tion of death must be a^lmff ted to be an ^a^ 

td\ method of disposing df Che diffici^tieis 

of the question. 

\K€)c vmaibndohoo, tantondem tttpeccetidem^. 
^^i tenarps oaules aUeni ftegeifH bqrti, 
£t ^ui noctnmiis Diyum saora legorit 

Jn avfoxmer chapter.it was ai^gued, and I 

s 
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hope not without eflTect, that punishment con- 
sidere^ as a retribution for evil, is an improper 
end for individuals to mm at in resenting in- 
juries; and that the only proper end, vvhich 
reason and virtue sanction, is defence and 
protection. The same reasoning may be 
employed in this place to shew, that retribiar 
• tive punishment, or as it is sometimes called, 
the satisfaction of justice, is equally irrationr 
al when it is the object of judicial senteiKJes. 
The temptation being less, from the absence 
of self-interest, the punishment of the law is 
indeed less justifiable, than that which 
comes from the hands* of an ii\jured .man, 
who may be supposed, upon a sudden attack 
on his person, character, or property, to lose 
some of that self-command which usually 
guides him; and, being instigated by the just 
indignation he feels, to go somewhat farther 
than in his cooler mpments he would ap- 
prove* The administrators of the law, being 
under no such impulse, o^ght to be guided 
(and indeed usually are so) by that dispasdino- 
ate estimate of things, which will set them 
far above the gross and grovelling idea of a 
vindictive return, or of apportioning suffer- 
ing to moral guilt by a haberdashery species 
of measurement. Though this inconsistency 
is seen by most modem writers on the law. 
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there are still some vague notions afloat very 
analogous to it, and which seem to me to in- 
cumber the subject nearly as much as the 
error they have relinquished. 

It was a favourite idea of the Marquis 
Beccaria, that there was wanting in the penal 
codes of all nations, a fixed proportion be- 
tween crimes and punishments ; not that the 
crime should be aggravated- by the greatness 
of the sin, but by the injury done to society. 
This opinion, which strikes at the root of the 
principles laid down in these pages, has 
since been greatly enlarged upon by Mr. 
Bentham in his two celebrated performances 
published by M. Dumont, " Principes de 
Legislation," and *^Tbeorie des Peines et 
des Recon^nses," both of which contain a 
fund of intellectual wealth, buried under so 
much verbal lumber, that few persons will 
take the pains necessary to possess them- 
selves of it. 

" Les peines,'' says Mr. Bentham, " ont 
leur maximum et leur mifdmum. H y a des 
raisons pour ne pas faire moins^ comme pour 
ne pas hAteplus ; ce.sont les deux c6t6s de 
la question- auxquels il importe de donner 
une attention 6gale. 
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'' L II £BMit que le mal de la peine wr- 
passe le profit du d61it 

*' II. Quand Facte est de nature k ibumir 
une preuve concluante d'une habitude, il 
fiuit que la peine soit s^s$ez forti^ piCHir ex- 
c4der non seulement le profit dm d61it ii^^^ivi* 
du^U BQiais encore de les d^Uts $emblabl?6, 
€gji*^n pent supposer avoir it& commis ixor 
jmni&ment par le mSme delinquent* 

'' III. La peine do^t exc6der le profit du 
d^litau p<Hnt de compenser ce qui lui manqw 
(^ la peine) en fait de certitude et de proxir 

'' lY. Si deux ou plusieurs d^lits sont ea 
cottcuirence, le plus nuisible do^ 6tre son- 
mis a une pme plus finrte, afin que le d^br 
qMant ait ub wotif pour s'arrSter aii itioindre. 

'' y. Plus un d^lit est nuisible, plus on 
pent' hasarder une grande peine pour la 
chattce de le pr^venir. 

" VI. La meme peine ne doit pas ^tre 
iigj^g^e pour le m^me d61it k tous les d^lin^ 
quana sans eipcc|MiiW9« II fimt avoir 6gard 
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aux circonstances qui influent sur la senst- 

No difference of opinion can possibly 
arise as to the propriety of proportioning, in 
the best way we can, the punishment or pe- 
nalty to the crime ; and the only point upon 
winch we disagree, is, as to the qualities and 
properties of oflfences by which we are best 
enabled to deal out the degree of infliction 
which is proper, whether it be restrictive or po- 
sitively afflictive. The author just quoted and 
Blackstone agree, that the injury to society is 
the quality in the offence which is to determine 
the quantity of the punishment; and Ihe 
rules here laid down, which are at the foun- 
datioi^ of Mr. Bentham's system, more fully 
explain the principle. They involve some 
important considerations, which ought to be 
deliberately weighed. 

In the first place, they are too artificial in 
their construction ; and are diametrically 
opposed to that political system, which would 
conform to the natural constitution of things, 
and which regards the business of legisla- 

* Theorie des Peines et det Recompenses, Tmi. 1. p. 21. et teq. 
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tion» not so much to make laws, as to. ex- 
pomid those already in existence. 

In the next place, the moral character of the 
ofience is too much disregarded, the measure 
of punishment being to be determined by 
the prospect of advantage to the delinquent, 
and by the strength of temptation to which 
he is exposed. The injury done, or intend- 
ed to be done, to the individual, which we 
have all along determined to be the only jus- 
tification of his resentment, does not enter 
into the estimate by which the law would 
determine its sentence. Thus, as men sink 
in ignorance, punishment would be encreas- 
ed upon them ; and the c(^nventional offen- 
ces, created by society, would be visited 
with the same penalties as those which are 
vicious in their very nature. Surely these 
mles take for their guide a more uncer- 
tain relation between punishment and crime 
than is adopted already; for, if there be any 
means of asccrtainijpg that relation, it 
is safer to trust to the moral diaracter of 
the transgression, than it is to rules so com- 
pletely artificial, or to the profit it may be to 
the transgressor. Such distinctions piit 
upon an equality an infraction of the 
Excise Law and of the Law of Nature. 
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The offender, who is hoping to gain by ihe 
smiiggUng of tobacco, ia treated like another^ 
who robs an innocent person on the high- 
way. 

Crimes and punishments thus become tlie 
object of ** moral arithmetic," for should the 
profit of the delinquent greatly exceed the 
lo^s of the injured person, the penalty to be 
awarded will be great ; or, as Mr. Bmitham 
would put ity if the pleasures of the one 
should greatly overbalance the pains of the 
otiier^ the pumshment would be in like pro- 
portion. By a parity of reasonings if the 
pleasures of the aggressor and the pains 
of the aggrieved should be equal, the account 
between them would be balanced ; and if it 
should be found, as no doubt it sometimes 
is, that the pleasure and profit anticipated 
by a criminal are far less than the pain in- 
flicted by him, there would absolutely oe f^ 
balance in his favour! 

But pleasures and pains are not fit objects 
of arithmetical calculation, and if reduced- 
to so gross a treatment, the pains are in effect 
very similar to revengeful penalties, since 
such a mode takes for its guide so vague a 
criterion, as in effect to be no guide at all. 
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trate; punishment is the inspirer of terror; 
punishment is the nourisher of the subjects ; 
punishment is the defender from calamity; 
punishment is the guardian of those that 
sleep; punishment, with a black aspect and 
red eye, terrifies the guilty."* The lex toM" 
anis is the most striking analogy that can 
be pointed out; and this was a leading fea- 
ture of the Mosaic law, and ^^ an eye for an 
eye, and a tooth for a tooth" was a proi^er- 
bial expression. It is also the leading prin- 
ciple of Midiommedan penal law. ^^ You 
will find," says the Koran, *^ in this law, and 
in the fear which it inspires, the best security 
of your life." One of the laws of the twelve 
tables was, Si membrum rupsitj ni cum eo 
pacitj taUo esto. By the ancient law of Eng- 
land, he that maimed any man, whereby be 
lost any part of his body, the delinquent 
should lose the like part, as he that took away 
another man's life should lose his own.f By 
the 37 Edward III. c. 18. such as preferred 
any suggestion to the King's great Council 
should put in sureties of taliation ; that is, 
incur the same pains that the other should 
have had, in case the suggestion were found 
untrue. J 



* Robertson's India, p. 218.*— t 3. Coke's Init US. X 4. Black* 

stone's Com. 14* 
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The gradual disuse of analc^cal puniah- 
ments among modan nations, and their al- 
most total abandonmait among ourselves, 
proves their unsuitableness ; and indeed, if 
carried to the extent approved of by some 
writers, they are in many instances so coarse, 
and in others so ludicrous, tliat their effects 
instead of exciting ind^ation in the be- 
holders, would frequently raise their pity or 
their laughter. 

^^ Pour 6tablir de Tanalogie entre la peine 
et le d61it, il faut qu'il y ak dans le d61it 
quelque circonstance frappante qu'on puisse 
trans^rer dans la peine. 

Cette circonstance frappante ou charact^ 
ristique sera rinstrum^t qui sert au crime ; 
Forgane qui le consomme ; ki partte du corps 
qui a 6t6 le sujet du d^lit ; le moyen em- 
pIoy6 par le d^linquant pour n'Stre pas re- 
connu, etc."* 

Thus, the incendiary, who had sacr^ced 
life as well as property, he would have pu- 
nished by burning ; corporeal injuries by the 
infliction of simils^ ones; the poisoner by 

* Theorkdea PeuMS et det Recompenses, Tom. 1. p. 50« 
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poisomng, and if he has not succeeded in 
killing ;the person whose life he attempted, 
let an antidote be administered to the delin- 
quent before the dose has taken effect. This 
philosopher, so humane in general, thus ex- 
pounds the punishment by fire, when the 
case is aggravated. >* La feu pourroit etrie 
-employ^ comme instrument de suppUce sans 
aller jusqu'^ la mort. La peine est yar^aUbe 
dans sa nature entre tons les degr^s de s^v^- 
rit6 dont on pent avoir besoin. Jl faudroit 
soigneusement determiner dans le texte de 
la loi, la partie du corps qui doit Stre expos^e 
k Taction du feu, le mode de Top^ration par 
une lampe, le npmbre des minutes, et I'app^- 
reil n^cessaire pour ajouter k la terreur. 
Pour rendu U description plus frappante^ 
objet principal, il faudroit y joindre une e^- 
tampe oii?l operation seroit repi:6^ent6e."^ 

I stated before, that the rules laid down 
would authorise any cruelties and torment ; 
and here we find the author undisguisedly 
giving tbem^ a practical application : or, if 
not, the exemplification must be ' allowed to 
be the most unhappy that could have been 
s^lected. Thj^t pripciple must be. very ipdi$- 

? Tbepiic des Peines, dsc. Tom. I. p* 63. 
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tinct, or very bad, which leads to such con- 
sequences* By the establishment of religious 
and political liberty these cruelties have 
ba^n once blotted from our code, and the 
inteUect, both of government and people, is 
too much enlightened ever to suffer them, or 
principles which lead to them, to be again 
iestablibhed. Mr. Bentham's theory of pu»- 
nishments-r-and I do not form my opinion 
from insulated extracts — ^is calculated to esr 
tablish a more complicated system of legisla- 
tion than has yet prevailed, and instead of 
Reading us from our present difficulties tOr 
wards simplipity, would carry us back to still 
greater fluctuations of opinion and of prac- 
tice. 

One of his examples of analogical punish-r 
ment is so facetiously selected, that it will 
serve to divert the reader's thoughts into a 
happier channel, than they have been left in 
by the last extract. 

At Amsterdam they have a house of cor- 
rection where vagrant and idle persons are 
sent. Among the different employments, 
there is one which consists of working a 
pump, so that if the lazy labourer relaxes for 
a moment, the water gains upon him, and he 
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is in danger of being drowned. This, it must 
be confessed, is a most ingenious device to 
rouse the latent industry. 

If any thing more be wanting to shew the 
incongruity of punishment, as a retributive 
return for crime, when employed by fallible 
men, the foUovring quotation from Dr. Paley, 
will be seasonably presented to the reader's 
attention. 

" From the justice of God we arc taught to 
look for a gradation of pimishment, exactly 
proportioned to the guilt of the offender; 
when therefore, in assigning the degrees of 
human punishment, we introduce considera- 
tions distinct from that guilt, and a proportion 
so varied by external circumstances, that 
equal crimes frequently undergo unequal 
punishments, or the less crime the greater; 
it is natural to demand the reason why a dif- 
ferent measure of punishment should be ex- 
pected from God, and observed by man; 
why that rule, which befits the absolute and 
perfect justice of the Deity, should not be 
the rjile which Ought to be pursued and imi- 
tated by human laws. The solution of this 
difficulty must be sought for in those pecu- 
liar attributes of the divine nature, which 
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distmguish the dispensations of supreme 
wisdom from the proceedings of human judi- 
cature. A being, whose knowledge pene- 
trates every concealment, from the operation 
of whose will no art or flight can escape, and 
in whose hands punishment is sure: such a 
Being may conduct the moral government of 
his creatures, in the best and wisest manner^ 
by pronouncing a law that every crime shall 
finally receive a punishment proportioned 
to the guilt it contains, abstracted from any 
foreign consideration whatever; and may 
testify his veracity to the spectators of his 
judgments, by carrying this law into strict 
execution."* Sir William Blackstone and 
Mr. Gisbome, the opponent of Dr. Paley, 
coincide in the opinions contained in this ex- 
tract. And yet I am at a loss to reconcile 
numerous passages in all thes^ authors, 
where these views seem to me to be contra- 
dicted, since they evidently countenance re- 
tributive punishment as awarded by indivi- 
duals, and many kinds of legislative penalty 
which are as strongly characterized by the 
same feature of retribution. 



• Paley's Mdral and PoliticaJ Philosophy, b. vi. c. 9, See also 
Note (H) Appendix. 
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It is a satisfaction^ however, that our most 
popular writers have abandoned the princi- 
ple of retributive punishment as unfit to be 
adopted in the penal code ; for though they 
have followed different paths, they have all 
arrived at the same conclusion on this point, 
— Beccaria, Blackstone, Tucker (the author 
of the "Light of Nature"), Paley, Lord 
Kaimes, Bentham, and Romilly, have reach- 
ed it by taking the high-road of political ex- 
pecliency; Mr. Gisborne has been guided 
chiefly by the light of the Gospel ; while I 
have sought it in a less frequented way, by 
reasoning a priori from the constitution of 
human nature, and have had as my pre- 
cursors such men as Butler, and Balguy, 
and Adam Smith, and Price, and Stew- 
art. To these illustrious names it would 
be unpardonable not to add that of Sir 
James Macintosh, whose successful ex* 
periment in India is evidently grounded 
on the same conclusion. But the indis- 
tinct notions, (and I hope I shall be pardon- 
ed for the expression,) which some of these 
admirable men entertained on the subject, 
have driven them into another doctrine, 
which is confessedly 2^ step in advance ; but 
which, if examined thoroughly, will not,' in 
my humble view, be much more satisfactory. 
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Nor can I believ^ that we shall ever make 
any progress in the science of criminal juris- 
prudence, until we are agreefd as to the fun- 
damental principles on which it ought to 
proceed. Experience alone will never teach 
tiiem, unless assisted by the study of their 
abstract nature. The md of punishment, 
which is here to be briefly examined, is a1> 
solutely essential to the inquiry. 

" The end or final cause of human punish- 
ment," says Blackstone, '* is not by way of 
atonement or expiation for the crime com- 
mitted ; for that must be left to the just de* 
termination of the supreme. Being: but as a 
precaution against future offices of the 
same kind." — ** The proper end of human 
punishment," echoes Paley, " is not the satis- 
faction of justice, but the prevention of crimes. 
By the satisfaction of justice, I mean the re- 
tribution of so much pain, for so much guilt; 
which is the dispensation we expect at the 
hand of God, and which we are accifetomed 
to consider as the order of things, that per- 
fect justice dictates and require. In what 
sense, or whether, with truth, in sny sense, 
justice may be said to demand the punish- 
ment of offenders, I do npt now inquire ; but 
I assert, that this demand is not the motive or 

u 
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occasion of human pimishiteent. What wouW 
it be to the magistrate, that offences went al- 
together unpunished, if the impunity of the 
offenders were followed by no danger or pre- 
judice to the commonwealth ? The fear lest 
the escape of the criminal sl\puld encourage 
him, or others, by his example, to repeat the 
same crime, or to commit different crimes, is 
the sole consideration which authorises the 
infliction of punishment by human laws. 

•* Now that, whatever it be, which is the 
cause and end of the punishment, ought \mr 
doubtedly to regulate the measure of its se- 
verity. But this cause appears to be founded, 
not in the guilt of the offender, but in the ne- 
cessity of preventing the repetition of the of- 
fence: and from hence results the reason^ 
that crimes are not by any government pu- 
nished in proportion to their guilt, nor, in all 
cases, ought to be so, but in proportion to 
the difficulty and the "necessity of preventing 
them."* 

The doctrine of punishing delinquents, in 
order to prevent the recurrence of crimes, has 
grown out of the ruins of the other, which in- 

* Moral tmd Political Philosophy^ Vol. II* B. 0, c. 9, and puasim. 
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sisted, that pimisbment was a just return for 
evil. If we exclude from our coosideration 
the latter view, punishment for the prevention 
of crimes may either mean, that it is inflicted 
with reference to a particular crime, or to 
crimes generally. If it is understood in the 
former sense, the dispute is very much nar- 
rowed, and will be chiefly confined to the dif- 
ference of employing it to preveat crimes, or 
to prevent ii\|uries ; but it is not so under- 
stood by all the writers, whose opinions we 
have to examine. In order to accomplish so 
important an end, the means they would em- 
ploy are such as are considered to be effica- 
cious to deter others, and to amend the cha- 
racter oCthe delinquent. 

The infliction of punishment, by way of 
example, is, without doubt, the principal ob- 
ject which legislators have had in view ; but 
it appears to me to be justified on such very 
suspicious grounds, that its validity, without 
presumption, may be fairly questioned. 

In the first place, I cannot conceive by 
what authority the state acquires such an ab- 
solute control over the life, and liberty, and 
property, of every individual, as for these rea- 
soners to insist, that it has a right, for offences 
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of every magnitude, to take away, or dispose 
of tHose original rights, essential to the end 
proposed by the Creator, in bringing us into 
existence.* If all the essential properties of 
our nature are to be at the disposal of an ar- 
bitrary power, independent of ourselves, as 
this position unquestionably assumes, man^ 
kind are no longer accountable beings ; the 
relation between their principles and their 
actions is effaced ; and it would appear, that 
should a legislature fancy the most prepos« 
terous arrangements, as necessary to the well- 
being of society, it need not consider the es- 
sential attributes of human nature, but might 
dispose of political and moral events, as if all 
of them were accidental, and under the com« 
plete control of statespien ^,nd their laws, 

It is no answer to this to say, that men are 
bound by laws which they make for them- 
selves; and that what is the general will of 
society, ought to be the rule of conduct for 
, every individual of which that society is com- 
posed. The fact is, that men are not bound 
by their own laws, as such, or thpse of their 
representatives, or by ^jny original compact; 

^ I assume here, for convenience sake, that that end is the ex- 
ercise of the various powers of reason and virtue, with which wo 
^re endowed. 
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but they are bound by what is of higher au- 
Aority-^reason and virtue. These are to be 
discovered by studying the laws of the Deity, 
already promulgated in his revelation ; or Co 
be learnt from that order of succession in 
physical and moral events, which is con- 
stantly pressing itself upon our attention, and 
from which, unconsciously, we are daily re* 
solving particular truths into those which are 
more general. Directed by such a light, the 
law will not be an arbitrary and fluctuating 
rule, to-day making forgery a capital offence^ 
and to-morrow dwindling it down to a mis- 
demeanour; and the relation between crimes 
and punishments will not arise out of a ficti- 
tious state of society, or out of the varying 
fashions of opinion, but it will be as immuta^ 
ble as the principles on which truth rests. 

If there exists any right in the state, and 
such an one unquestionably does exist, of re- 
straining offenders from committing injuries, 
it must spring out of some relation between 
the aggression, which gives that right, and 
the penal infliction, which is the exercise of 
it. But punishment, when it is employed to 
deter others, steps out of this province, and 
is no longer supported by the relation be- 
tween the offence and the penalty. It appor- 
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tions to one what nmy, or may not, be tte de- 
sert of another. It inflicts upon a criminal a 
measure of suffering, not with regard to his 
own crime, but in proportion to the obduracy 
of other criminals ; to the strength of tempta- 
tion to which they are exposed; and to the 
artificial and involved state of society, in 
which they may happen to live. The justifi- 
cation that is offered, appears to me to be 
most preposterous. " Crime j'' say the advo- 
cates of exemplary punishment, " must be pre- 
vented by same means or other ; and^ consequetU" 
fyj whatever means appear necessary to this end^ 
whether they be proportional to the guilt of the 
criminal or noty are adopted rightly^ because 
they are adopts upon the principle which alone 
justifies the infliction of pmdshmmt at alV^ 
What is this but saying, that any means, how- 
ever arbitrary; any cruelties, however inorr 
dinate, may be employed to suppress crime, 
if it cannot be done without? If such princi- 
ples prevailed in the legislature, and were in- 
fused into a new penal code, we might anti- 
cipate the return of the age when ** tender 
mercies are cruelty." 

But why should we resort, in criminal le- 

* Moral Ma Political Philosophy, B. vi. c. 9. 
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gis^lation, to principles which are no longer 
the guide of politicians in other departments 
of the social polity? The laws affecting com- 
merce, the cnrrency, the price of com, coal, 
and every thing else, nsed to be considered 
as mere regulations of power, wilJiout any re- 
gard to the necessary relation of things. The 
same unnatural attetnpts have been made to 
control mens' actions in other parts of the 
social connexion, as have been made witii 
reference to criminal conduct We have at 
length disco vered> thatintheordinary tran»- 
actions of life, such attempts to dispose of 
them, are always ineffectual, and most fre- 
quently absurd. All that is wanted to pro- 
mote the interest of society, is to give the 
individuals of it the utmost freedom of action, 
and never to interfere, but when one man 
would encroach upon the just freedom which 
is the right of another. It is by leaving men 
to be controlled as much as possible by the 
laws of nature, under the wise and salutary 
restraints of a mild government, that we shall 
discover the best means of governing them ; 
not by a perpetual interference on slight oc- 
casions, or by destroying those natural rela- 
tions of cause and effect in the political and 
moral world, which are as evidently to be 
discovered as in the physical world. 



152 THE PHILOSOPHY OF» 

Besides, if no other reason can be given, 
than that the thing must be done, where do 
we discover, in the rational or irrational 
world, the necessity of such a procedure ? 
Does revelation any where command us to 
use all and every means to, suppress vice? Or 
is there any part of God's government which, 
by analogy, would lead us to such a conclu- 
sion? Certainfly not. The fact is, that the 
very reverse of all this is the case. We are re- 
quired not to do evil, that good may come; 
and the whole scheme of Providence, as ex- 
hibited in his creation, and in the cos^tibi- 
tion of man, distinctly declares, that though 
good and evil subsist together in the world, 
smd the latter may sometimes overcome the 
former, yet cause and effect are so wisely or- 
dered, that virtue in the end will prevail over 
vice ; and we may safely forego any temporary 
advantage to be obtained, by employing sus- 
picious means to advance the cause of virtue ; 
or, by carrying into practice those vague no- 
tions, which make necessity the rule for deter- 
mining on a political measure. It is the most 
uncertain rule that can be employed, since it 
often means nothing more, than that a reason 
cannot be found for our conduct. 

Let it be recollected, that exemplary pu- 
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nishment, to be efficacious, ought to affect 
the principles, or motives, of mens' minds; 
and if it does not do this, it does worse than 
nothing. It inflicts suffering upon human 
creatures, greatly beyond their demerit, with- 
out any advantage but what is imaginary. 
Actions are but the evidences of meris^ prin- 
ciples, and are not, properly speaking, ob- 
jects of correction or reformation. It is the 
springs from which they have arisen, that' 
must be cut off, if we would change their 
character. Now such is the nature of law, 
that it is not directly adapted, except in the 
most imperfect manner, to govern and dis- 
pose of the motives of mens' actions ; bui can 
only restrain the actions themselves. It is 
justly dei&ned to to be " a ruler of action." 
Hence arises ttie disappointment we expe- 
rience, of the inefficacy of exemplary punish- 
nient. 

Besides, it is to be suspected, that certain 
criminals imdergo the severest punishments, 
merely because our technical rules of law, 
or our interest and skill in coni^tructing ver- 
bal distinctions, have enabled us to reach th^ 
offences they have committed, while a thou-_ 
sand other evils, of a similar kind, elude the 
dexterity o the legislative art. Thus the vo- 
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luminous statutes relating to game, are so ia" 
geniously devised, and are administered bo 
summarily, that an offender, upon the slight- 
est evidence, is hedged in on every side, and 
must be attended by an unusual degree o£ 
good fortune, if he can. escape. On the 
other hand, cruelty to animals has never yet 
been legislated on, and when attempted, the 
proposition, perhaps wisely, has been reject- 
ed, ffom the want of an established and re- 
cognized principle in the law bearing upon, 
it. Thus it is, that one class of crimes may 
be pursued to the utmost extrenuty of sirf- 
fering ; while we are left only to sorrow and 
weefli over anodier class, equally injurious^ 
but not within the reach of our artificial rules*, 

The truth is, the necessity of preventing 
crimes has been the plea, in all ages, for the 
cruel punishments which have been practised^ 
Terror and intimidation have been employed 
by the state as specifics to cure moral dis- 
ease ; and there is no closer alliance in me- 
dicine, between Jesuits' bark and intermit- 
tents, than there has been in politics, between 
exemplary punishment and delinquency. 

Necessity, says the proverb, has no other 
law to guide it, but its own ; and the ill-go- 
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vemed passions of mankind have been too 
ready to fall in with this accoramodating doc- 
trine. It is also too commonly imagined, 
that the legislature can do every thing for 
us ; and as soon as any irregularity or evil 
appears, we clamour for an Act of Parlia- 
ment to suppress it, instead of every man 
doing all in his power silently to correct it. 
We conduct ourselves, as if it were of more 
consequence to put down a solitary evil ac- 
tion, than to correct the principles of the 
mind, from whence all actions of the same 
nature arise * 

On this point, of preventing crimes as the 
end of punishment, I have the misfortune to 
differ vrith many vmters on the subject, and 
with the practice generally adopted in the ex- 
ecution of our law. It is impossible to antici- 
pate the arguments which could be employed 
to support the question, since it has been by 
all, as far as my knowledge extends, laconi- 
cally dismissed, under the omnipotent argu- 
ment of necessity. I am not, however, totally 
deserted, as I have the happiness to find an 
able supporter in Mr. Gisbome, whose views 
of the subject are generally coincident vrith 
my own. 

♦ See Note (I) Appendix. ' 
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** Of all the unfounded notions respecting 
punishment/' says this perspicuous author, 
** no one is so prevalent as the idea, that 
natural justice, independently of political 
institutions, authorises the infliction of it on 
criminals, for the purpose of deterring others 
from becoming so. The assertion of a right 
to punish, on this ground, is directly re- 
pugnant to the principles already establish- 
ed ; and, indeed, is never supported by any 
thing vi^hich has even the semblance of solid 
argument. The source of the error appears 
to have been the vi^ant of discriminating be- 
tween the right of inflicting punishment, and 
another right totally distinct from it, namely, 
that of selecting one particular mode of pu- 
nishment, rather than another. No man can 
he justly punished for ihe purpose of deterring 
others from offending : for that Mrould be to 
punish him, not for his ovi^n fault, (the only 
ground on which the justice of human punish- 
ment can originally be rested,) but either for 
no man's fault, or for that of others."* 

It would appear, from these arguments 
against exemplary punishment, that it is not 
to be justified either by revelation or reason, 

* G^fMine's Moral Philosophy, p. 187. 



CRIMINAL JURISPRUDENCE. 157 

as the chief end, though it may be a subordi- 
nate end, of the penal law. Like retributive 
punishment^ it is exceedingly vague, and apt 
to lead mankind to employ cwiel and tor- 
menting pains, and to harden their hearts. 
It confounds also every degree of crime to- 
gether, and punishes with the same severity 
heinous and venial offences. It prevents the 
exercise of mercy in a just manner; since the 
sovereign authority, which is the repository 
of it, is not left simply to consider the merit 
or demerit of the offender, which is the es- 
sence of moral judgment ; but it must also 
consider the delinquency, and the temptation 
of others : and thus it must mete out justice 
by the cold and irresponsible hand of the 
law, and not by the virtue of the mind. The 
effect of exemplary punishment upon the cul- 
prit is also unfavourable. It raises in his 
mind a sense of injustice, and that he is sa- 
crificed for the sins of others, not for his 
ovm. Instead, therefore, of filling him with 
repentance and remorse, which would be the 
natural consequence of a sentence propor- 
tioned to his individual guilt, his spirit rises in 
resistance against the vengeance taken upon 
him ; and if he suffers quietly, it is in the sul- 
lenness of despair, and •not in the sorrow of 
a contrite heart. This we findito be the na- 
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tural course erf things in cases where we take 
the law, as the phrase is, into our own hands. 
As long as we only make the assailant suffer 
a penalty proportioned to his aggression, na- 
ture silences his anger, and he is an unresist- 
ing sufferer filled with shame ; but, if we ex- 
ceed the just measure of severity, his anger 
rises in return, and his wrong becomes op- 
posed to our wrong. This constitutibn of our 
nature was treated' of in a former chapter, 
with reference to injury and resentment; and 
it appears, from the unanimous evidence of 
all practical men, to be equally conspicuous 
among those who suffer the punishment of 
the law. 

What then is the right end at which the 
law should aim ? This is the point now to be 
considered. 

The criminal jurisdiotion we claim, is 
founded upon those principles by which we 
acquire the right of defending ourselves, and 
other* connected with us, from wrong and 
injury ; and upon others which inculcate the 
duty of reforming the wicked, and reclaiming 
them from the paths of ^dce. We say, that, 
if this ground be taken, we shall escape many 
of the inconveniences to which we are other- 
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wise exposed; and shall fall in with those 
benevolent sentiikients, which are the. strong- 
est evidences of a determination in favour of 
virtue. Besides this, our views will corres- 
pond with those important doctrines of poli- 
tical economy, which I have before pointed 
out to be essential to successful jurisprudence. 
The administration of the criminal law will 
not then contradict or destroy our natural 
rights ; but the exercise of them will merely 
be transferred to a third party, to be used by 
him with that conscientious regard to recti- 
tude, which his disinterested situation ena- 
bles him to employ. No new right, or greater 
power, is conferred upon the arbitrator, than 
was possessed bythe aggrieved persons; and 
he only stands in their place, in order to give 
a free exercise to the reason and moral judg- 
ment, which ought to govern them, and of 
which they would approve, but for the pecu- 
liar circumstances of their situation. This 
appears to be the rational foundation of 
courts of judicature. 

It is in this way that the sovereign autho- 
rity, and the laws, are pre-eminently advan- 
tageous ; and all mankind, from the earliest 
records, liave possessed some judicial tribu- 
nals, independent of the aggrieved parties. 
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Even the decision of a despot, if lie be no party 
to the dispute^ is more likely to be consistent 
i^ith justice, than the wrangling of the interest^ 
ed persons would be, where justice is -set at 
defiance, and the worst of the malignant pas- 
sions prevail. If this be the case in a rude 
state of society, how much more beneficial 
must the administration of justice be, when 
the authority is not arbitrary : and when th^ 
moral obligations are not only well establish- 
ed, but are every day making additions to 
their strength ! 

It has been shewn before, that a right of 
self-defence, and of the defence of others, i$ 
a part of the constitution of our nature ; and 
that we are not only authorized, but are en-r 
joined, to protect the gifts with which we are 
entrusted by our Creator ; and, that a man 
would be wanting, both to society and to 
himself, if he should passively abandon his 
life and his property to the assailant, who 
should attack them. In exercising this rights 
we are also empowered to employ such 
means as are adequate to the purposes of 
defence; always recollecting, that it is not 
easy to make amends for the disproportion 
between the life of a man and a pecuniary 
loss. 
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The law is intended to remedy the abuses 
to which the constitution of our nature is lia- 
ble ; and in order to effect this, must never 
lose sight of the rational ends of that con- 
stitution. The prevention of crimes, or, 
which is the same thing, the prevalence of 
order and virtue, is the consequence of our 
attending to proximate duties; but it is not 
an object the law can properly propose for 
its immediate attainment. In resisting ag- 
gression, we do not aim at preventing crimes 
generally, nor even, in the first instance, of 
preventing the crime, as such, which we re- 
sist ; but our immediate object is to defend 
ourselves, and repel the aggressor. If the 
prevention of crime were our immediate ob- 
ject, we should evidently employ very dif- 
ferent meatis from those we use for our sim- 
ple defence. Our right of defence, however, 
as it does not end in the mere repulse of the 
assailant, gives us also an authority to res- 
train him from committing future injuries. 
The injured person has not only a right to 
require indemnity for the past, in such things 
as admit of return, but also a security for the 
future. These are proper subjects for a ju- 
dicial tribunal to decide upon, although they 
create the greatest difficulties. Time and 
study will probably remove some of these ; 

Y 
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and in the mean tkne we may rest assureid, 
that we shall act wisely to keep as closely a* 
possible to the proximate duties and plaitt 
rights of mankind, without puzzling our- 
selves with such a vague and remote end, as^ 
is comprehended in the phrase— the pre- 
rention of crimes. 

It has been stated, that it is the duty of 
virtuous men to reclaim the wicked; but it t» 
evident, howevgr obligatory this duty may 
be, that we are to use such means as are con- 
sistent with justice, and with benevolence^ 
These virtues would certainly restrain us- 
from employing any cruel measures; tiiey 
would also pi^vent us from making the of* 
fender suffer condignly for the sake of exam- 
ple. This can never be the chief end, that 
we should keep in our view, though it is a 
subordinate 6nd, and an effect tfiat necessa-i 
rily follows from the mesms which we employ. 
That all our punishments and penalties 
should be so constructed as to operate in an 
exemplary way, and should work a reform- 
ation in the mind of the offender, we are alF 
agreed; and the question, which divides the 
friends of the old system and those of the 
new, seelns to center here— Whether exem- 
plary punishment, and the detjerring of cri- 
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nainals, should be the prime object of the 
law ; or 'whether defence and reformation are 
not more iiitelligtt>le and direct objects? 
There is, perhaps, aA€4;her distinction to be 
made^ which may even divide the reformists 
themselves; and that is, whether the reform- 
atioii of offenders is so direct and appropri- 
ate an end for the legislature to aim at, qs de- 
fence, and protection from violence and in- 
jury ; and in what cases the one ought to be 
s«bordinate to the other. 

I ittust confess myself (iUsposed to cobt 
elude, that the amendment d[ the offender 
must always be subordinate to something 
else in the eye of the law, it never can be 
the chief eotd of judicial sentences, thou^ it 
may always be made ijp^ide^tal ; and every 
punishment must bede^cient which does not 
constantly Js^eep it in view. It is, I think, 
evident^ that l^^latures never have regard- 
ed it as the priuaary object, since they can 
only attempt to prevent sudi crimes as are 
injurious to society, and are obliged to pass 
by iimumerable others of a more vicious 
cbajracter. Iftiie reformation of the wicked 
had been their immediate and dkect object, 
they would not have left the worst description 
of offences to be corrected by means over 
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which they have no immediate control. This 
end, therrfore, though of the highest import- 
ance, must be treated by the law as a subor- 
dinate object, and never can become the 
principal one for which it is established. 

But on this point I am not very fearful, 
because whatever means may justifiably be 
employed for so important a purpose as the 
renovation of the moral character, these 
means will never contradict the spirit of jus- 
tice or of benevolence. It is unlike such 
vague ends as example, and prevention of 
crimes, which would lead to the practice of 
intolerable cruelties. The reformation of of- 
fenders is a limited object, and sufficiently 
well defined to prevent men from being guilty 
of wild excesses to attain it; and the prac- 
tice of the present day, both as it regards 
prisons, and parental and scholastic disci- 
pline, is a sufficient guarantee that we never 
shall run into the absurdities which our an* 
cestors were wont to do, 

It is of the greatest importance to be 
aware, that whatever judicial punishments 
we employ, must be employed for a right 
end. No two things can well be more dis- 
tin,ct, either in the means or the ends, than 
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exemplary punishment and self-defence. Ex- 
emplary punishment admits of the indulgence 
of the worst passions without any limit; 
while self-defence prescribes a limit, and is 
incompatible with bad passions. The vir- 
tuous man will not be satisfied, that he has 
repelled a delinquent, and saved himself, un* 
less the feelings with which he has done it 
have been properly directed. It will be no 
consolation to him, that he has made a public 
example of a criminal; or, to use a familiar 
phrase, that he has paid him in his own 
kind : and he will be still more dissatisfied 
widi himself, if he finds he has been acting 
from blind impulses, and has had no other 
view than the gratification of revenge, or 
hasty resentment. He will esteem this end 
as absolutely vicious. • 

Nor, again, will the man, who has regard 
to the sanctions of reason and consdence, be 
at all satisfied with himself, should he find, 
that he has been acting from some indistinct 
notions, derived from remote and obscure 
sources, and has n<^ taken the paips to know 
whence they come, or to what they tend. 
Such a vacillatory state, which is but too fre^ 
quent, he would esteem nearly as unsatisfac- 
tory as acting without proposing any end at 
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all. But, should he be able, upon delibejrate 
reflection, to satisfy himself that he has 
had no oUier purpose in view, than the re- 
sistance of aggression, and the diefence of 
himself and those about him,~4hat he has 
£Dund no pleasure in the sufferings of his vic- 
tim, and has inflicted notini^ forthe sake of 
example, he may them rest content, that his 
state of mind has been cmnpatible vt^ith rea- 
son, and that he has acted upon the highest 
princi{4^ with vfbidi we, as rational ciea- 
tures, are acquainted. 

A similar distinction exists where the law 
proposes an end. If its object be a retrib i- 
tive reward for evil, in an excessive degree, 
and to operate by its severity to deter men 
from committing the like offiaice, it proposes 
what is inconsistent with mens' constitutions 
in their individual capacity; and therefore 
fails in accomplishing its object, and be- 
comes an instrument of evil. If on the con- 
trary, tiie law :proposes the protection of 
those gifts with which we are entrusted ,by 
Providence, its execution will be disarmed 
of cruelty ; evil wUl not be returned for evil ; 
nor will any ^eater severity be employed 
than is necessary to attain the direct end. 
As this pwfeiptly coinckles with our ccmstitu^ 
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tion, and with the reason of things^ and pro- 
ceeds to no greater laigth than they require, 
the law becomes an auxiliary of virtuous pur- 
poses, and an important instrument of good. 

Here it is proper to state another length to 
which these views will probably carry us, 
and which will still farther define the limits 
of legislative punishment. 

If the prevention of injury, and not the 
avenging it, be the right on which we are 
authorized to inflict pain, and shed the blood 
of the aggressor, the injury, when submitted 
to another jurisdiction indepiehdent of the 
parties immediately interested, |)resentd a 
very different aspect from what it did while 
in the act of committing, and the assailaitt 
was in the hands of the stggtieved person.^ 
During the perpetration of the crime, the 
princi|jles tve have laid down would justify us 
in employing such f6rce cts would be neces- 
sary to rfepei the aggressoir, and prevent 
the injury ; always bearing in* mitid the con- 
sidemtion, whether the sittainitient of the end 
we propose is adequate to the hazard of life. 
We have admitted before, that there are 
cases, though of infrequent occurrence, where 
we might justly venture upon this extremity; 
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but then we have seen also, that such a mea- 
sure can be only justified by the impractica- 
bility of preventing the injury in any other 
way. It is a case where the choice is be- 
tween yielding up our own life, and what is 
adequate to it, or that of those who are de- 
pendent on us ; or, taking that of another, 
who has voluntarily put himself into a situa- 
tion to forfeit it. The extremity of the case 
alone justifies the procedure. 

Criminal judicatures are never brought 
into such dilemmas. The difficulty never 
happens to them, but in the cases of mur- 
der and treason, and such heinous crimes, 
that they must take away life, or yield that 
of an innocent person. When a delinquent 
is secured, he is no longer capable of put- 
ting another upon such an issue ; and there- 
fore the right that existed of taking life du- 
ring the aggression, is suspended on ac- 
count of the aggression being past. What 
then is our remedy ? — Clearly this : That we 
have a right to restrain the offender in such 
a manner as shall prevent him from commit- 
ting the same injury, and others of the like 
kind ; and it is just also to require compen- 
sation from him for the loss of any thing that 
admits of such return. 
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The punishment of death for murder, trea- 
son, piracy, rape, and such heinous oflFences, 
rests upon the same right of defence. The 
means we employ for our protection must be 
adequate to the purpose ; and such is the 
confipned depravity manifested in these 
crimes, that, hitherto, mankind have not con- 
sidered themselves as safe, unless the mur- 
derer's life was taken. Perpetual incarcera- 
tion does not even seem to be a sufficient se- 
curity against such villainy:' prison walls 
have been thought but a slight barrier 
against him who prowls at midnight, and, 
not satisfied with despoiling his victim, gluts 
his malignity by shedding his blood. To 
preveirt the murderer from the possibility of 
repeating his crime, mankind, from the ear- 
liest records, have universally agreed to take 
the life which he has forfeited. Any thing 
short of this is considered as an inadequate 
preventive. Whether the time will ever ar- 
rive when it will not be necessary to resort to 
this desperate remedy, need not here be dis- 
cussed. The general feeling of mankind is, 
that that tinie is not yet arrived. 

The adoption of this principle of defence 
restricts the punishment of death to the fewest 
possible cases. It also draws a more defi- 

z 
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nite line about corporeal punishments; and 
entirely discountenances some, such a» dis- 
membering, by cutting off the hands or ears,, 
slitting the nostrils, and whipping ; and also 
ignominious penalties, such as the pillory, the 
stocks, and the ducking-stool. The sentence 
of death would be passed only upon those 
who were intended for execution ; and the 
executed certainly would not be pilferers or 
forgerers. Whatever aggravation might attend 
their case, it never could be shewn to be ne* 
cessary for self-defence to shed the blood of 
him who should pass forged bank-notes, or 
infringe the Revalue laws ; and it would be 
equally inconsistent, with such a principle, 
to carry into effect that barbarous part of the 
sentence for high-treason, which attempts^ 
to Idad the oriminal with posthumous igno- 
miny, and by this means to strike terror into 
the hearts of the spectators. 

tt is no small satisfaction, that we have 
nearly, though not altogether, arrived at a 
practice corresponding with thiis viewj though 
we have not yet adopted the principle. The 
benevolent feelings of mankind have pre- 
vented them from carrying into effect the 
barbarous code of our ancestors ; though it 
is probable the greater part have acted upon 
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their iu^tinct, without taking much pains to 
ascertain the reasonableness of their con- 
duct. The same feelings are propelling so- 
ciety forwards to some other conclusions 
which I have drawn; and it is no extraor- 
dinary gift of prescience to foretell, that it 
will not be long before capital punishments 
will, in practice, be entirely done away with, 
for all oflfe^ces short of the most atrocious. 
Why will not legislators then be beforehand 
with the public, in abolishing what is so ab- 
horrent to virtuous and just feeling? Why 
will tjiey procrastinate, until they are school- 
ed into the measure by the indignation of the 
multitude ? There are some cases, perhaps, 
where it is prudent for legislators to follow, 
rather than lead, the public opinion ; but 1 
am persuaded, that this is one in which they 
would find their advantage in being before- 
hand vrith their constituents, that the pru- 
deiice of the few may give a right direction 
to the zeal of the ipany ; and by thus antici- 
pating the public demands, they may prevent 
them from rising higher than their just and 
natural level. 

Although the adoption of the principle of 
defence would do away the most repugnant 
species of punishment, it would still leave in 
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the fullefit operation various others, and espe* 
cially imprisonment in all its degrees, which 
is the species generally adopted in this coun-^ 
try ; and there is certainly no legislative pu-^ 
nishment capable of such a diversified appli- 
cation, or which, upon the whole, possesses 
so many adv^Cntages, with so few disadvan- 
tages to counteract them : or, in the language 
of Mr. Bentham, where the profits are so 
sure, and the expenses so few, 

The first recommendation of imprison- 
ment, as an instrument of justice, is, that it 
efFertually restrains the criminal from re- 
peating the injury, which is the cause of his 
restraint, or others of a similar kind. Ano- 
ther is, that it is capable of being awarded in 
such various ways, as to enable the adminis- 
trators of the law to deal out judicial penal- 
ties vrith some reference to the criminality of 
the delinquent ; an advantage not to be had 
in capital punishments, which evidently ex- 
clude degrees. Not that it is intended to 
convey the idea, that punishment can be pro- 
portioned to the ofience; but, that as the 
sentence must have r^ard to it, we are ena- 
bled by this species of penalty to take the 
best guide we have, which is the quantity 
find malignity of the injury intended. No 
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doubt the true moral principle is to secure 
the offender, as long as he contemplates do- 
ing injury ; but how is it practicable to de-' 
termine upon this prospectively ? How can 
months and years of detention be propor* 
tioned to degrees of moral guilt and malice 
prepense ? As this cannot possibly be effect- 
ed, we must approximate to it, as nearly as 
we can, by adopting such penalties as admit 
of remission and divisibility. 

Imprisonment recommends itself as not 
only possessing these important qualities, but 
as capable of being made exemplary, and 
conducive to reformation. It is the best 
adafi^ed, also, to enable the criminal to make 
a compensation for the injury done ; and to 
support himself without burdening innocent 
persons vrith expense. Nor is it of trifling 
importance, that this system falls in with the 
popular sentiments, and therefore is more 
likely to be beneficial to delinquents. When 
the sentence of the law violates the establish- 
ed feelings or prejudices of the community, 
it excites pity and commiseration for the 
sufferer; and he is not looked upon as an 
example of justice, but as a sacrifice to thq 
harsh and conventional forms of society. 
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But prisons may also operate as afflictive 
punishments, if such should be thought exper 
dient on account of the a^ravation of the 
crime. Not only labour, which ought to be 
dene by every prisoner, but hard labovr^ may 
be required. The diet may be detericHrated 
or diminished ; solitary confinement may be 
inflicted; or the criminal may suffer in the 
want of the usual comforts and conveniences 
of the place. A thousand variations might be 
suggested, all of which would be consistent 
with the direct end, we have insisted on as 
necessary to be kept in view ; and as tending 
to promote the subordinate ends of example 
and reformation. The three objects of punish- 
ment with regard to the offender, namely,^ 
ineapacitatioviy reformation^ and intimidation^ 
would then be conformable to Mr. ^entham's 
ideas. 

Such a system would prevent the dispro- 
portionate punishments that are awarded, at 
present, by different judges for the same of- 
fence, committed at the same time, and un- 
der the same circumstances ; a consequence 
that arises from the dissimilar views they en- 
tertain, respecting the proper end they ought 
to aim at. The case of the two men, who 
robbed a poultry yard, within the Norfolk 
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circuit, is a striking illustration. My Lord 
Loughborough awarded a punishment in re- 
ference only to this single offence; while Mr. 
Jttstice Gould awarded his judgment in refe- 
rence to all crimes of the like nature. Thus 
these two judges, both of them conscientious, 
were left to apply so different a remedy, be- 
cause the ends they proposed were so totally 
unlike.* If the principles here laid down are 
correct, this arbitrary authority will be re- 
duced to narrower limits. A definite end 
will call for definite means ; and punishment 
will not be inflicted for the same crime in the 
revolting disproportion, which it may be at 
present. 

Let it be recollected also, that, though the 
direct object we propose to ourselves is de^ 
fence and protection, tiiis is not the only ad- 
vantage we obtain. The pain that is the con- 
sequence, whether it be afflictive or restric- 
tive, operates upon the mind of the delin- 
quent, and of other offenders, to prevent that 
particular species of crime, and to deter 
mankind from crime generally. For though 
it is of the utmost importance in the practice 
of virtue, that we should have a chief end, 

♦ See Note (K) Appendix. 
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yet we are not precluded from other ends 
subservient to it; but, on the contrary, thpse 
act most consistently with their nature, 
whose objects, both principal and subordi- 
nate, correspond with, and support, each 
other; and there can be no doubt, if we are 
directed by enlightened views, that the se- 
condary objects are more completely attain- 
ed by this co-operation. 

Thus, supposing the end to be aimed at in 
judicial punishments were defence, this is 
not the only good which would arise. The 
prevention of crime, the reformation of the 
offender, are consequences as certainly ob- 
tained )by this means, as if exemplary punish- 
ment and reformation were the objects sought 
after. The effect on the mind of the offen- 
der will unquestionably be more favourable, 
if we lean to the side of mercy and bene- 
ficence, rather than of cruelty. Indeed, 
such a course of conduct keeps down that 
turbulent opposition of the offender, which 
arises in his mind when the punishment is 
too severe, and excites in him sorrow and 
remorse, which are the natural consequences 
of merciful treatment. 

It is a truth which cannot too often be in- 
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sisted on, that the business of politicians is 
to attend to those direct ends, which are 
plainly within their management; and to 
leave the remote ends to be brought about 
by the operations of natural law. They will 
then, like the prudent physician, follow the 
course of nature, and not, like the empiric, 
attempt to subdue diseases by panaceas or 
specifics. But it is the less necessary to en- 
large upon this very important point, as I 
should have to repeat what I have already 
said in considering of the ends, which indi- 
viduals ought to propose to themselves in 
their actions.* 

One mo/'e observation, aad I shall con- 
clude this chapter. It must be admitted that 
the view which I have taken of the criminal 
law, supposes criminals not to have lost all 
sense of right and wrong. Nor is it possi- 
ble to conceive such a change to have taken 
place, unless they were completely altered 
in their nature. The very preference they 
give is a proof that they have not totally lost 
the characteristics of human beings. The 
case is not that they are insensible to the dis- 
tinctions between virtue and vice, but that, 

* Vid. p. 101. 
A A 
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haTing had the power of choosmg> they have 
approyed of the kitter more thsm of the for- 
mer. If their natmres were changed, as some 
persons would treat them, I know not how 
we could legislate for them with any chance 
of success. At present, we are enabled to 
act up<m the principle, that like causes pro^ 
duce like effects; but should the nature of 
delinquents be so alt^^d, as to take them 
but of the ccHumon course of the human com 
ftittttion, we should be left entirely iatsea^ 
and could nevar l^islate up<m any settled 
princ^les. 

Tliis is evidently not true of the majority 
of effendarst and more espedally of those 
against whom it is most difficult to guard; 
and as to the extreme cases, which s^ear 
Mke exceptions, it wouU be unwise to frame 
a system accommodated to them, and thus 
unfit it for Ike usual omstkution of mankind. 
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OHAFTER V. 



Of the OMology between human and divine foio^^ 
the MQsaic and Patriarchal dispensatitms — ofjudi' 
cud discretion, and the impasstbUittf of nuiiing law 
to supphj the place of virtue. 

4-F the previQus discussion was necen^aiy 
$Q lay open the sources to which we must 
^ply for information on t)^si mqat cntical 
subject^ we shall find it expediei^t, as we pi^ 
f ee4> to advert to other obstacles im the way, 
whiqh mu9t be removed, before we ca^i ob- 
tarn free acce^i^ to the knowledge we are 
seeking. 

One of the cl^ief af these ift the close an- 
alogy that ha^^ been att^mptad to b^ present- 
ed bet^feen the p^ial inflictions of hfuifiaQt 
tjubunals, and those of t)ie D^ity ii:yoi|ied 
againist ^in. It i^ this id^a of affinity that \m 
swf pt into the same »et,-*"tp employ Palsy's 
figai?er-sucb a multitude of crimes of differ- 
ent dye^; and h^ visitjBd witl| tl^ sam^e pu- 
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nishment the guilt of stealing five shillings 
privately from a shop, and the crime of parri- 
cide aggravated by the most malignant cirr 
cumstances. This is the ground also, that 
has induced legislatures to mix up so much 
of the retributive character in all their pu- 
nishments; and indeed to presume upon 
awarding punishments at all. They have 
imagined, that, as the divine nature could not 
but be displeased with the wicked, and was 
visiting them by punishments^ or rather by 
pains, in this world, and denouncing his 
wrath against them in the world to come, 
they also in their character of governors 
would please God if they distributed justice, 
and avenged His cause, in the same way. 
But it will be foimd upon examination, that 
human law, established for the preservation 
of society, differs most essentially from the 
divine law in its sanctions and its ends. 

In the first place I would remaric, then, 
that the analogy can have no other applica- 
tion than to the laws and precepts, which 
have been delivered to us by revelation. 
For though in the language of modem sci- 
ence, we are in the habit of speaking of the 
established order in the succession of pfcyri- 
cal events as the laws of nature, this is evi- 
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dcntly in a metaphorical sense, as there can 
be no law without a verbal enunciation of it; 
and the use of such a phrase is sometimes 
rendered objectionable, as, when thus ap- 
plied, it is apt to raise in our minds mean 
conceptions of the Deity, and to assimilate 
the Supreme Being to those mortals over 
whom He is the King of kings. 

There is this wide difference existing be- 
tween human and divine laws, as delivered 
to us in the Scriptures. The one has regard 
to actions ; and the other to the motives of 
those actions. The moral precepts of reve- 
lation, are directed towards the government 
of the principlesof our nature; from which, 
when established on a right foundation, a 
consist^it course of conduct will follow. 
They admit therefore of being interpreted 
according to their spirit and not according to 
their letter. Human law, on the contrary, 
caimot with success take cognizance of mo^ 
tives, which are as various as the combina- 
tion of circumstances can be, which forms 
the character of men ; but it is obliged to di- 
rect ks force against such a/dicms as are ca- 
pable of being brought within a V^bal defi? 
nitiim. Of the merit or demerit of these ac- 
tions it judges by the consequences to so^ 
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cie^> aad does not look to their intrinsic \^ 
lue. This is so fiatllacious. a critericko, th»t it 
is conatantly hampering legislators in inexr 
tricaUe dificolties. They judge of the mo* 
live by tlie actioa, and noit, as a perfect mo- 
ral governor would do, of the actioct by the 
motive* This is an imp^ectioft iftcident to 
all human law ; nor can it be remedied, 
but by ascertaining the essential object of 
Uwi and by laying down our rules so as to 
have a view to the principle and not to the 
action. This is to be done only by a |uro* 
found study of mankind, a^ by caalavging 
etir rules, as additional light shall enable us 
to do it. The philosophy of the material 
wwld proceeds more and mcor^ in this man- 
ner ; and there is wo reason why the philo- 
sophy of legislation should not advance by 
the same steps. 

Another difference existing between the 
homaa and divine law, is to be discovered 
in the limited object which the fomier em- 
braces; for while the one encompasses the 
whole human character in its mdividual as 
well as social state, and its virtues as well 
as its vices, the other only aims at suppressing 
such actions as are injurious to society, 
leaving o/at of its view much atrocipus eon- 
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duct, iiv'hichift o#!i^iye to good moral$ ; And * 
not al;tempting, except in )a very slight degree, 
to encourage and inculcittte virtue. In look- 
ing back on the attempts which have been 
madie at different times to ^ntotc^ virtue 
absolutely by the ei^sidtance of the IaIy, the 
retrospect sb discouraging. 1 need only 
refer to the failure that has eitteHded the sta^ 
ttttes against blasphetny, profonity, sabbath- 
breaking, simony, mtemperance, and usury t 
so impossible is it to force the understand- 
ing and the will into a given direction, even 
intiie most reasonable matters; or to insist 
upon the mind's embracing any ttuth but by 
its own voluntary consent. The enfor^^e* 
ment of charity, which has been regarded 
as the glory of our laws, must be classed 
in tiie same list, as nothing has. more cone 
j^etely disappointed the benevolent, than 
the sumptuary laws established for the re- 
lief of ^te poor. 

Again, the dlvme law of the New Tei^ta- 
ment never adverts to that species^ of action, 
which we have called nmla prohibits ; and 
which, as a branch of hmnan law, surpasses^ 
all the refet in extent. Steh are our Reve- 
nue. Game, andmany of our Commercial 
Laws, with innumerable other statutes^, the 



184 THE PHILOSOPHY OF 

• infringeia^nt of which carries with it penal 
inflictions, that are too often confounded 
with those arising out of moral turpitude. 

These prohibitory laws, deriving all their 
force from the conyentional terms of society, 
give the greatest trouble to the statesman to 
enact; and when enacted, are constantly lia- 
ble to be broken. This failure is no doubt 
chiefly to be attributed to their contravening 
the principles by which the constitution of 
man is necessarily governed. It is a maxim 
of law, that it derives all its sanctions from 
the laws of nature ; but these laws against 
actions, not in themselves vicious, cannot, in 
most instances, claim this support ; and de- 
pend, therefore, for being carried into effect, 
upon the strong arm of human power. Ex- 
perience has taught us to our cost, the ineffi- 
cacy of such a species of legislation, which 
has a tendency to multiply laws to an incre- 
dible number, and to introduce such com- 
plexity among the wheels of government, as 
no;3tatesman, whatever talents he may pos- 
sess, can possibly direct with satisfaction to 
himself, or benefit to others. This state of 
things has arisen chiefly from our ignorance 
of law as a science, and we have only fol-. 
lowed the course of all nations, which in their 
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eaf ly history are too apt to rely upon tem- 
porary expediently ; and tiien, as they ad^ 
Tanee^ And the utmost difficulty iti i^plaitt*- 
ing in^riitcitioiis and practiees, whieh iMVe 
moulded themselves to their customs afid 
habits. This obstacle, which td the bulk of 
mankind appeats biit trifling, modem i^tattei^ 
men have to contend with; and such, IH ge- 
neral, are the slow advanci^s of knowledge, 
aad so many impediments are always spring- 
ittg up, like Jason's dragoi^'s tec^, before 
the mim, who is not ^^ofitent with a su- 
perficial view, tfiatt to obliterate iM in^Hibar 
tiims, without any experience of ne# ones, 
and thus to subvcM the estltblii^hed (xfflAimm 
by which they were mainly suppoi^ed, mny 
reasonably make wise men tremble. To 
ibose who raise in their nnndi^ models of 
ideal excellence, and satisfy themselves of 
the eflScafcy of new establishments, by the 
faults of the old, no experience, however en- 
larged, no reasoning, however perspicuous, 
will ever appear i^^orthy of the slightest «;- 
t^fitioiy. 

The last remark to be made on ^^ subject 
of the divine and hund^n law is this ; that 
h^man kw determines on actions by testi- 
mony that adnrits of degrees; — the divine 

B B 
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law does not. This has essential truth for- 
its object; which is supported by nothing: 
that is compatible with degree. And though 
actual truth, or matter of feet, be the ulti- 
mate aim of human law, yet possibility, pro-^ 
bability, moral certainty, and the gradations 
between them, is our utmost attainment ia 
the science. 

The use I would make of the foregoing^ 
observations, is to shew how very little the 
laws of man and those of revelation are 
alike; and the total want of analogy be- 
tween the former, and those of the moral 
and physical world, excepting in the meta- 
phorical phrase employed to express them. 
Another object I have in view, is to endea- 
vour to throw dovm the fancied analogies of 
divine and human law, because they have 
been made the chief foundation of absolute 
authority, both by sovereigns and people. If 
a power derived from such a source can be 
established as the ultimate appeal in civil 
disputes ; and legislators can arm themselves 
vrith vengeance, in order to retribute the 
infringement of the moral law, and thus 
claim to themselves the attributes of Deity, 
all that has been advanced by the numerous 
writers on political economy, to establish 
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the existence of a constitution in man pro- 
ducing order, independently of governments, 
is beating the air ; and we may safely aban- 
don the self-interests of mankind, as well as 
their virtues, to the vdsdom and manage- 
ment of politiciana, and not rest on the im- 
provement aimed at by the individuals them- 
selves. We are acquainted so little with the 
modes by which it has pleased God to govern 
men and things, that before we take upon 
ourselves the awful responsibility of direct- 
ing the destinies of our fellow-creatures, we 
should at least have condescension enough 
not to become masters without first having 
been disciples; and thus arrogate to our- 
selves a knowledge of remote consequences 
in the political world at the time of our pu- 
pilage, when we scarcely are acquainted with 
the rudiments of political science. 

We are living with a generation of philo- 
sophers who have performed prodigies, and 
who have reduced the elements of the mate- 
rial world from a countless number to ano- 
ther which is very inconsiderable — a circum- 
istance that forbids us to despair of accom- 
plishing any thing vnthin the verge of possi- 
bility. . The difficulty of establishing a writ- 
ten rule, propounding a course of action, conr 
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trary to, or impedmg, tbe laws of aatare, 
was never small ; bat as IjLBawlad^ extends 
itself, and '' ce^ers the earth, as watets cover 
thechcmnels of die sea," it will every day be 
more fonmdable. To attemfrf: suc^ a contra- 
vention, is ten timtt more tiifiing than it 
would be to regulate the commercial int«^ 
course on tiie Exchange by the finical couf- 
tesy of a ball-room. 

Connected with these remarks is the ques- 
tion respecting the autiiority of the Mosaic 
diqiei^ation, and the patrian^l state, as 
a guide for christians. Seeing the o^Mnion 
that so generally prevails in the present day, 
one cannot help being astonished at the con^ 
ftdence which was placed, till very latdy, on 
the Hebrew economy as a prototype to be 
followed in all the essential matters of go- 
vernment The old law books were filled 
with quotaticms firom the P^tateaeh; and 
Lord Coke's justification of the sentence for 
highrtreason is a curiosity worthy the reader's 
attention, as affording a fsiir specimen of the 
mode of ai^^unent adopted by the learned on 
these subjects, 

" In the judgment for hi^-treason," says 
this oracle of fee law, ** is implied^ Jirst^ ^ 
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forfeitare of all his (the delinquent's) manors, 
lands, teoements, and hereditaments, in fee- 
simple, or fee*tail of whomsoever they majr 
be holden. Sec&Hdly^ his wife to lose her 
4ower. Thirdly J he shall lose his children, 
(for they become base and ignoble.) Fmintth' 
Ty^ he shall lose his posterUy, for his blood 
is stained and cormpted, and they cannot 
herit to him or any oth^ ancestor. Fifihhf^ 
all his goods, and chattels, &c. And reason 
is, that his body^ lands, goods, post^ty, &c. 
shall be torn, pulled asunder, and destroyed, 
that intended to tear, and destroy the majesty 
of goremment. And all <;hase several punish- 
ments are found for treason in holy scripture." 

The appalling ceremony, consisting of the 
drawing, tiiie hanging, the embowelling, the 
tearing out the pal^tating heart, and the 
quartering, are t^en supported by the fdllow^ 
ing quotations. 

1 Kings ii. 28, &c. Joab is dragged to ^tx^ 
ecution, &£. 

£stb«r ii. %% 23. Bigdian andTeresh were 
hanged, &c. 

Acte i. 18. Judas having h^ged himself, 
and falling headloi^, burst asunder in the 
mid^, and a)L his bow^guriied out* 
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2 Sam. xviii. 14, 15. AndJoab took three 
darts in his hand, and thrust them through 
the heart of Absalom, while he was yet alive 
in the midst of the oak, &c. 

2 Sam. XX. 22. Then the woman went un- 
to all the people in her wisdom, and they cut 
off the head of Sheba, the son of Bichri, &c. 

2 Sam. iv. 11, 12. David commanded his 
young men, and they slew Rechab and Baa- 
nah, and cut off their hands and their feet, 
and hanged them up over the pool in He- 
bron"!! 

I apprehend whatever weight these argu- 
ments might have had in the seventeenth cen- 
tury, they will be considered by christians of 
the present day as well characterised by St. 
Paul, when he calls the Mosaic dispensa- 
tion " weak and beggarly elements," serving 
only to conduct us to the more perfect law of 
the gospel. The jurisprudence which is 
suited to a people, in the first stages of civi- 
lization, is not suited to them in the last ; 
and however highly the Mosaic law is to be 
valued, as the repository of all that was wise 
and just in the age during which it existed, 
the most scrupulous Christian need hot hesi- 
tate to admit, that it has been supei^eded, 
not only in its rites and ceremonies, biit also 



CRIMINAL JURISPRUDENCE. 191 

in its peculiar institutions^ and therefore is no 
longer to be regarded as a prototype for a 
municipal code. Indeed, a scheme of go- 
vernment claimii^ to be a theocracy which 
is under the immediate control of the Deity 
by a special revelation and viable superin- 
tendance, can never be an example for any 
other nation not enjoying the same enviable, 
but anomalous, distinction. 

The same remarks v^^ill almost wholly ap- 
ply to the moral and political economy of 
the patriarchal state ; for though the conclu- 
sion should be just, that " Whoso sheddeth 
mans' blood, by man shall his blood be 
shed ;" and " Every one who findeth a mur- 
derer shall slay him ;" yet, it would not be 
safe, however highly we may value the Old 
Testament, to rely exclusively on this autho- 
rity, if the spirit of the New Testament, 
breathing a milder spirit, would lead us to 
adopt a less sangmnary temper. 

I would not be here understood to discuss 
the question, as 1 have already disposed of 
it; but merely would attempt to satisfy the 
reader, that a code of laws adapted to an age 
so totally unlike the present, can never rea- 
sonably be appealed to as an unexceptiona- 
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\At criterioB, by wbdch to determine the po- 
Utieal regulations of the present day« 

Another question td be examined, of the 
utmost importance, is, whether the penal 
law should be so framed as to lea:vo little 
discretion in the breast of the administrators 
of justice ; or, Whether the same persons 
should be permitted to exercise tt large dis- 
cretion. 

Hiis interesting poiitt was rather Mly en^ 
tertained by Ate House of Commons whed 
the lamented ISr Samuel Hdvnilly, in the 
year 1810, brought forward his bills to r^eal 
the Acts of the lOtfa wtd 11th of WiHiamllL 
12th of Ann, and 24th Geo. II. which made 
the crimes of stealing privately in a shop, 
goods to the value of fire shilling^ ; or in a 
dwelling-house, or on board a vessel in a na* 
vigable river, prc^erty of the value of forty 
shillings, capital felonies. The able mover 
of these bills not only combated the opinions 
of Dr. Paley, who is friendly to great lati- 
tude of discretion, in the Honse, buft he ali^ 
published a pamphlet at the same time, in 
which he has more fully explained himself. 

" There are two methods," says <9ie Arde 
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de^en, <' of adoimisteriiig penia} juptke. 
The first njiethod as€iigns capital puiuedime^t 
to few o£Sences, and inflicts it invariably. 
The second method assigns capital pwwh: 
ments te many kinds of offences, but inAic!($i 
it only upon a few examples of eai:h ki»d."* 

To this latter position Sir Samuel RomjJly 
rep^lied, that the Acts he proposed to rqp^, 
inflicted liealliy although the ofiences wese 
not of that heinous kind as to deserye it; ao^d 
that theo»Zy proper objects of capital piinishr 
ment are those persons, who haveiComjiiUtted 
acts, whidh the public security requires 
^ould be thus punished: that the la^s 
should be so framed, that upon none but 
those can death be inflicted; tiiat thc^e 
needs no selection of objects for ptmish- 
ment, in those who administer the law ; the 
law itself has made the selection. If there 
is to be any selection by those wbp adQ^Ois- 
ter4:he law, it ought to be a selection of th,e 
few to whom mercy is to be extended, and 
not of the few on whom punishment is tp 
ML But the w<Mrks of these distinguished 
authors are in the hands of ewry body, 

* Moral and Political PhBoeopby, Book ti. chajr. 9. 
C C 



Id4 tHE PHILCnfOFHT OY 

and it is therefore the l^s necessary to giv5? 
a digest of their respective opinions. I 
know not whether the reader, in referring to 
them, will think with me, that there is a want 
of perspicuity, both of thought and of ex- 
pression, in Sir Samuel's pamphlet ; and that 
however good his argument may be, it will 
ttevet compensate, in the estimation of the 
generality of mankind, for that translucid 
language ia which Dr. Paley always clothes 
his ideasf. This imperfection, so detrimen- 
tal to his cause, will however find a sufficient 
excuse in the arduousness of his professional 
engagements, and in the haste in which he 
was obliged to write, if he wrote at all. it 
is happy for society, that his intervals of re^ 
laxation were thus employed. 

The merits of th^ question he diiscussed 
lie in a small compass. They were simply, 
whether the punishment of death could be 
inflicted justly, for the offences of privately 
stealing to the vahie of five shillings in a 
shop, or of stealing forty shillings' worth of 
property in a dwelling house, or firom on 
board a vessel in a navigable river. The 
principles laid down in the foregoing pages 
lead us to the conclusion, that neither the 
protection of any individual, nor the public 
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«stfety, requires such an extreme measure; 
and it is never worth while to sacrifice so im- 
portant a rule, as that which regards the sa- 
credness of life^ £or the possibility of Bpm^ 
ease happening, which may be so aggravated 
as to justify such a proce<^ding^ Of all the 
convictions that have yet taken place for 
these crimes, not one, in my opinion, has 
been so aggravated ; and, even in the esti- 
mation of the executive authorities, out of 
1872 persons committed to Newgate for 
stealing in dwelling-houses an.d shop-liftipg, 
only, one solitary individual could be select- 
ed, who was considered, in their opinion, as 
deserving of death. Such a fact speaks vo- 
lumes in favour of repealing the laws, which 
would have inflicted death upon 1871 per- 
sons ; and who were saved only by a defect 
of evidence, by the fictions of law, the perT 
jury of a jury, or the mercy of a judge. 

It is with r^et that 1 take another objec*- 
tion to the pamphlet of Sir Samuel Roipilly ; 
but I am the more induced to do it, because 
it appears to me, that the best and most zea- 
lous criminal reformists often fall into the 
same error. 

Although I most cordially agree vnth him, 
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that the latitade of pumshment is too great, 
and that no man, or set of men, ought to ar- 
rogate to themselves the right of destroymg 
life for any offences short of the most hdnoiis, 
yet this skilful advocate seems to me to ex- 
pect too much from the precision of statute 
law. He would have it so explicit as to leave 
ai^ little as pof^ible to the discretion of tbe 
judge, and would award to* every species of 
crime its own particular punkhment; and 
when so awarded, he would have it inflexi^ 
bly executed. The exceptions, he says, 
should be the few who deserve mercy, not 
the few on whom puniikhment b to fyU. 

As we only differ on the degree of Iknita* 
tion to be prescribed, and not as to thej^o- 
priety of limitation wholly, it is not easy to 
state the question so as to renderitunexeeip* 
tionable. The points on which I diff« from 
him, and the benevolent persons who support 
his dot^trines, will be best seen as we pro- 
ipeed, * 

I confess mysdf unable to go all the 
lengths of his opinion, and I think it is sup^ 
ported more by the weight of Sir Samuel's 
character than of his arguments. That the 
offences h^ had iii view wtere not fit subjects 
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of the severest fmnishment the law can 
award, I most fiilly admit; but, that, barriiig 
this extremity, they are capable of beii^ so 
defined as to enable legislators to lay down 
a strict rule, by which the administrators of 
the law are to be governed, and yet adminis- 
ter justice, is a question of more difficulty. 
What can admit of a greater latitude of guilt 
than the act of stealing from a shop, or from 
a bleaching ground ? The culjurit may do it 
from necessity, in broad day-light, without 
malice, and the article stolen may not be 
worth more than five st^Uings. Another case 
may haj^^en where the leader of a gang may 
lay a deep scheme to eflfect his purpose, may 
conceal himself in the dwelling-house^ may 
carry off a lai^ quantity of valuable articles 
of an industricms and indigent tradesman, 
and all this, not from poverty or want, but 
as the business of his life» and to gratify him-^ 
^dtf in rioting and drunkenness, and the dis^ 
manbennent of society. Will any one jHre- 
tend to say, that tiiese two criminals would 
be equally guilty, or would be doing an equal 
injury to society ; and that it is possible to 
lay down a rule which should embrace both, 
and yet sh<Hdd award a proportionate punish-* 
ment to eadi? It is the tur[Ntude of the 
crim^, and its injury to society, not its tech« 
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nical character, that must be the measure of 
its punishment ; and no technical rule, how- 
ever ingeniously worded, will ever embrace 
all the moral shades and combinations that 
take place to produce mens' actions. 

It is very true, as has been remarked, that 
criminals are often punished for something 
else besides the crime they are convicted of; 
such for instance as when they suborn wit* 
nesses to establish a false defence, or their 
characters are notoriously depraved. In 
such cases an addition is made to the seve- 
rity of their sentences : and surely such a 
proceeding is perfectly just. Delinquents do 
not altogether suffer for their actions. They 
are not the only occasions of punishment ; 
but if justice could be administered perfectly, 
they would suffer for the principles, of which 
those actions are but the evidence. Does the 
law attempt to punish children or madmen, 
whose actions may be very detrimental, and 
yet are not fit objects of penal legislation? 
Does an individual act rationally when he 
resents an accidental blow, which proceeds 
from a person who bears no ill-will towards 
him? The truth is, that the degree of punish- 
ment can only be proportioned to the crime, 
by looking4o the motives and ^uo animo of 
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the criminal ; and these are to be collected, 
not only from the circumstances of the parti- 
Cttlar offence for which a man is tried, but 
from his previous life and conduct, which 
give the character to his actions, even more 
satisfactorily than the particular incidents ac^ 
condpanyin^ a single act. However much 
the artificial rules of law may confine the enr 
quiiy to the partK^ular offence to be tried, (a. 
rule no doubt which is wisely contrived,) it 
is impossible for the judge, who is guided by 
his conscience and moral judgment, to de* 
termine on the demerit of an action without 
looking to all the motives which have pro- 
duced it. It is thus we estimate private injur 
ries; and no satisfactory reason can be 
shewn why a different rule of judgment 
should be adopted in estimating public in** 
juries. 

If these observations be correct^ how is 
the law to graduate its sentences so as to 
meet every case, wUch may happen between 
that which has the least moral guilt in it, and 
that which has the greatest ? That many ex- 
cellent persons think this is to be done, is 
evident from the tenor of their observations; 
but it is to be feared, that suc^ an attempt 
would throw still greater obstacles in the way 
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of justice than already ejmt; and tliattlie 
courts of law, instead of acting conscientioas- 
ly, and being directed by their moral jud^^ 
ment in estimating virtue and vice, would be 
so bound down by the l^er of the law, as 
to be disabled from exercising those facultieB 
which are absolutely essential to the admi- 
nistration of justice. They would become 
mere verbal expositors of sm imperfect text, 
and have no need of that high sensed ho- 
nour and of virtue, vdiich are the best orna- 
ments of the judicial character. 

The French penal code allows much great- 
er latitude of discretion to their courts in 
convicting a prisoner than the English code 
does ; and the admonition, which is directed 
to be read to the jury by their foreman, be- 
fore the verdict is deliberated on, is an ex? 
ample of the discretionary authority with 
which they are entrusted. 

** La loi ne demande pas compte aux jur&s 
des moyens par lesquels il se «ont ^convain- 
cus; elle ne leur present point de regies des- 
quellcs ils doivent feire particuli^rement d^ 
pendre la plenitude et la suffisance d'une 
preuve : elle leur present de s'interroger eux- 
m6mes dans le silence et le receuillement, et 
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de chercher, dans la sinc6rit6 de leur con- 
science, quelle impression ont faite sur leur 
raison les preuves rapporte^s contre Taccus^, 
et les moyens de sa defense. La loi ne leiur 
dit point : Vous tiendrez pour vrai tout fait 
otters par tel ou tel nomhre de temoins; elle 
ne leur dit pas non plus : Fotis ne regarderez 
pas comme suffisamment Hablie toute preuve qui 
ne sera pas formie de tel proch-verbaiy de teUe 
piieeSy de tant de temoins ou de tant dHndices; 
elle ne leur fait que cette seule question, qui 
renferme tout la mesure de leurs devoirs : 
Avez vous une vntime conviction ?"* 

It may also be remarked, that such an 
attempt to accommodate the law to specific 
crimes would inevitably subvert another 
principle which is regarded as important 
It is very true, as Sir Samuel Romilly has 
stated, that " the certainty of punishment 
is much more eflicacious than any severity 
of example for the prevention of crimes. 
So evidently is the truth of that maxim, that 
if it were possible that punishment, aa the 
consequence of guilt, could be reduced to 
an absolute certainty, a very slight penalty 
would be sufficient to prevent almost every 

* Code d' Instruction des Affaires soumisesan Jury, Art. 342. 
D D 
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species of crime except those which arise 
from sudden gusts of ungovernable passion. 
If the restoration of the property stolen, 
and only a few weeks, or even but a few 
day's imprisonment, were the unavoidable 
consequence of theft, no theft would ever be 
committed. No man would stesd what be 
waas sure he could not keep ; no man would, 
by a voluntary act, defmve himself of his 
liberty, though for but a few days. No man 
would expose himself to certain disgrace 
and infamy^ without the possibility of gain. 
It is the desire of a supposed good,, which 
is the incentive to every crime ; no crime, 
dierdcure, could exis^ if it were inj&llibly 
certain that not good but evil muat foUow^ 
as an unavoidable consequence to the person 
who committed it This absolute certaiirty, 
it is true, can never be attained, where feicts 
are to be ascertained by human testimony 
and questions are to be derided by human 
judgments. But the inqiossibtlity of arriv- 
ing at complete certainty,^ oogfaA not t6 deter 
ii» from endeavouring to approach it as n^tr- 
ly as human imperfection vrill admit, and 
the only mtam of accomplishing this, are a 
vigilant and enlightened police, rational rules 
of evidence, clear and unambiguous laws. 
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and punkiunents propQiiioned to the offieo- 
der'ftgailt/'* 

Though these are the objecte for the kgis- 
lator to keep in view, it is importttrt thoA he 
should be aware how far they are capable of 
being carried iitto practice ; 

Acbnt. 

Regula, peceatis qvm poenaa krof et asqnas : 
Ne scmlica dignnm hoiribili seetere fliqpeU&. 

ThJ6 I trust is as much mif motto as it is 
theirs, who ^' would have the aggravatioBis 
of crime clearly and accurately described, 
in written lawa, an4 iirould s«ibmit these ag- 
grayatio&s ta the decision of a jury, in. the. 
sume manner as the crimes themselves." The 
^inestioa betweeausis briefly this^. how far 
wfkten laws are cafiabk oS distinguishing, 
degrees of crime, and a^npplyii^ the place 
of moml dehberatic^. 

This is a questkm not so Bwch of prefe- 
reaptce as of practic^bbility. On tfa^ one side 
we have to provide against the templatic^n. 
to do k\|instice» and yet to reach every of- 
fence ; and on the other we have to guard 
against shackling the conscience and fi^tter^ 
ii^ the moral jiidgm^it of those who have 

* Observations on the CiiminaLaw of England, p« 22* 
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to adnunister the law. Strict rules require 
a strict exposition ; and so difficult is it tot 
langas^e to embrace all the possible combi- 
nation^ entering into the actions of men, 
that wherever the law is most precise, there 
tiie greatest number of crimes must escape. 
In proportion as the liberty of the subject 
is secured by such means, and the abuse of 
power prevented, will be the difficulty of con- 
victing delinquents, and preventing future 
crimes by the certainty of a particular pu- 
nishment. 

As we descend in the scale of crimes, 
the circumstances under which they are com- 
mitted become more complex; they admit 
<rf being accompaned by a variety of little 
events which operate as extenuations or Big- 
gravations ; and consequently, are not so easi- 
ly brought within the meaning of the written 
law, and render it very difficult and some- 
times impossible to estimate them in a moral 
point of view. This is not the case with the 
more heinous crimes, which are characterized 
by strong and leading marks not to be mista- 
ken. Murder, arson, piracy, and some other 
atrocious felonies, can be more safely legisla- 
ted upon than the minor offences, because 
they are less mixed in their nature, and are so 
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heinous as scarcely to admit of palliatives. 
The action here is an indubitable CTidence of 
the atrocity of the principles of themalefaotor. 

It is this imperfection in language that pre- 
vents us from adhering to those lines of dis- 
tinction among crimes, which we are accus' 
tomed to adopt in the common forms of 
speech. The law requires so much more cor* 
rectness than the ordinary communications 
of mankind, that it com{4^;ely fails when 
it is compelled to enter into a definition of all 
its objects. " How would my honourable 
friend," asked Mr. Windham, " describe ho* 
micide so as to delineate an oflGmce which 
should include every case that ought to be 
punished, and not exclude any case deserv* 
ing of punishment ? To be sure, a distinc- 
tion may easily be drawn between excusable 
homicide and murder. Every person perr 
ceives a difference between the act of a man 
^who kills another for his purse, or way-lays 
him for revenge, and the act of two men who 
have been together in a public-house, where, 
in the course of their conversation they quar- 
rel, and one o^them, greatly provoked, take9 
up the pewter pot and kills the other : but if 
I am asked, whether this hasty act k murder 
or manslaughter, must I not know all the cir- 
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cnmstmnces., in which it originated, and with 
which it was attended ? And can any d^ni- 
tion describe all these circumstances ? I re- 
member an instance some years ago, where 
a man being provoked in a shop^ immediately 
went over the way and returned with a knife, 
and swore, diat if any one provoked him 
again, he wo«ild ran the knife into him. An- 
odier quarrel ensued, he stabbed his anta- 
gonist in the belly, and his bowels came out. 
These, and a ftoosand other instances which 
might be adduced, must shew that every sin- 
gle case must rest upon the circumstances 
with which it is attended. This must be left 
to definition or discretion. If the system of 
definition be introduced, a single bakr may 
save the most atrocious offender. Precise 
definition is impossible: much must be left 
to the juries and to the judges of the land. 
it is impossible to work well by machines ; 
and, if an attempt be made at this perfect 
operation by law, it will soon be discovered 
that some of the wheels are defective." 

Now in order to prevait the inconveni- 
ence which might arise from investing falli- 
ble men with unlimited power, legislature* 
have been obliged to interpose, between the 
criminal and the court, rigid forms and sta- 
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tiites, in order to protect tiie l\£e and liberty 
of the sulyect. But the strictness of these 
regulations, binding to the very letter, and 
explained at a remote period, are at the best 
but imperfect guides, and have in some re* 
i^octs a strong tendency to defeat the end 
of justice, both as it protects the public and 
the delinquent. For though they hi some 
measure prevent the indulgence of vicious 
inclinations, diey exclude, in a great degree, 
the exercise of the virbKms tmes, by frustrat- 
ing the moral judgment, ivhich ought to be 
conscientiously exercised bothby judges and 
juries in determinii^ on the guilt or inno- 
cence of die prisoner before them. Instead 
of this, the law attempts to convict a delm* 
quent by rules of art; and if it could suc- 
ceed in what it attempts would produce the 
result in much the same way as a geometri- 
cal demonstration is produced* It would 
proceed step by step in its inductions, with 
the most rigid adh^ence to terms and defi^ 
nitions ; and, upon the failure of any link in 
the chain, would be defeated. 

There is som^ing extremely irreconcile- 
able with the pure principles of justice, that 
it must be administered by such an automa- 
tic process ; and assimilates it too much to 
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the operations of a mill. It savours strongly 
of the scholastic prejudices of early times, 
though at the same time it cannot be dodbt* 
edy but that our ancestors conceived they 
saw solid reasons for the plan. Nor can it 
be denied, that there is a variety of cases in 
which these rules afford protection ; and that 
they have often shut out the malevolent pas- 
sions of men, who in former times, more than 
in the present, carried their predelictions and 
antipathies to the sacred tribunals of justice. 

As mankind improve, however, there is the 
less necessity for fettering them with rigid 
rules, which, from their very nature, can only 
apply to a limited number of cases ; and be^ 
sides this, experience, as well as reason, 
shews us, that men will not submit to have 
their consciences thus dictated to, but will 
elude the rule, when it contradicts their com- 
mon sense, by some fiction they will raise in 
their minds. Thus a ten-pound promissory 
Bank-note has been declared to be worth less 
than forty shillings ; and notes of tiie same 
kind to the amount of one hundred pounds, 
have been declared by an English jury, 
whose probity was never suspected, not to 
be wortii twd pounds. The question, in such 
cases, which a juryman asks himself is evi- 
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dently this, '' Am I to break through die 
forms of law, or the dictates of conscience ?" 
*' Which is most binding upon me, regula- 
tions otet which I have no control, and 
which are forced upon me by the terrors of 
society, or, the latis of nature and Hie dic- 
tates of common sense l'^ 

It was under the influence of the ^pprehen* 
slon that judges would abuse their trust, 
which induced the benevolent Beccaria to 
remark, " In every criminal cause the judge 
should reason syllogistically. The major 
ishould be the general law ; the Minor the con- 
formity of the action, or its opposition to the 
laws ; the conchsion liberty or punishnient. 
If the judge be obliged, by the imperfection 
of the laws, or chuses to make any other, or 
more syllogisms than this, it will be an intro- 
duction to uncertainty. 

" There is nothing more dangerous than 
the common axiom ; the spirit of the laws is 
t& be considered. To adopt it is to give way 
to the torrent of opinions. This may seem a 
paradox to vulgar minds, which are more 
strongly affected by the smallest disorder be- 
fore their eye^s, than by the most pernicious, 

£ E 
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though remote^ consequences, produced by 
one false principle adopted by a n^on." 

The use or abuse of forms and rules rests 
here. As they restrain human conduct within 
a prescribed circle^ they ^e important when 
the tendencies to wrong conduct are greater 
than the tendencies to right conduct; but 
they seriously interfere with practical justice, 
when courts of law are occupied by virtuous 
men, or when cases arise not within the con- 
templation of the rule laid down. This must 
frequently happen when the letter of the law 
is a fixed and unaccommodating standard to 
ipeasure the infinitely varied character of mo* 
ral actions. In the proceedings of a court, 
though many parts may no doubt be advan^ 
tageously regulated by forms and prece- 
dents; yet the most essential part, depend- 
ing for its just result on moral reasoning, will 
not admit of being fettered down by strict 
definitions, and especially by regulations of 
former ages, which have assumed the so- 
lemnity of being legal axioms, on account of 
the length of time they have been adopted. 
It is a practice, which must yield to the im- 
proved state of moral feeling, that virtue may 
be consistent with herself. The general prin* 
ciples of justice will one day require this sa- 
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orifice, or it is to be feared that the courts 
of law will become hampered in their own 
net. The law of God, as delivered to us in 
the scriptures, avoids this inconvenience by 
admitting an interpretation consistent with 
the spirit of it ; or,' which is the same thing, 
by treating the language as a mere collection 
of signs, which have a relation to certain 
ideas of right and wrong already existing 
in the mind. 

On the other hand, if we scrutinize the 
meaning of the word law^ as applied to le- 
gislative enactments, we shall find this idea 
to be essential to it ; that it disposes of cer- 
tain variable relations and contingencies 
arising out of mens' actions, so as to make 
their connexions constant and invariable. It 
attempts to arrange in a coherent series, the 
causes and effects of human conduct, infi- 
nitely diversified as they are, by the aid of 
a written instrument, which is incapable of 
expressing their different and endless modi- 
fications. 

The diflBiculty of applying such a text will 
of course encrease as the offences, with 
which our fellow-creatures are charged, are 
in themselves equivocal, or their springs of 
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action remote and vague. A<lded to this, 
the evidence by which the misconduct may 
be proved, may be by contrary testimony, 
contrary probabilities, contrary presump- 
tions, dl of which must be weighed by an 
unfettered judgment, which will give the 
preponderance to the side that has the greati^ 
d^ree of credibility. Thus it happens that 
tiie law succeeds best when its proceedings 
are directed against the more heinous crimes, 
and worst when it would punish the more 
venial. In the latter cases a more liberal in- - 
terpretation of the law, has, from necessity, 
been allowed; and when this is done, b^ 
appeal is made to a higher principle of ac- 
tion, than merely expounding a written text 
of human origin; and the decision is made, 
not by rul^ of art, but by the application of 
moral iK^ence adapted to the subject 

However desirable it mii,y be to abolish 
cajHtal punishments for inferior offences, as 
contrary to the spirit of humanity, to pub- 
lic opinion, and to the constitution of hu- 
man nature, we must still repose great trust 
in the virtue and integrity of our judges ; 
and leave to their breast to determine, in 
n^ost cases, the turpitude of the crime, and 
the d^ree of punishment to be awarded to 
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it: and this must necessarily be done, in or- 
der to bring human law as near as possible 
to the moral law which governs the world, 
and which has for its object to determine on 
mens' actions, by the motives which produce 
them. By laying down an enlai^ed and li- 
beral principle of action, ibe administrators 
of the law would be enabled to keep pa^ce 
with the improved state of pul^lic know- 
ledge, and not, as is sometimes seen, be lin- 
gering behind,, fettled by exploded opin- 
ions, belonging to another age. 

Should a contrary system be introduced, 
it is to be expected, that more injustice would 
be done either to the public or to criminaUk 
Stricter definitions would leave more loop^ 
holes for the escape of the wsury, and the un* 
certainty of conviction would be ei^creased 
in an alarming degree. It is the latitudegiven 
to the judges and juries that ofltentimes ens^ 
Ues them to punish at all ; but if every crime 
were subject to a specific pumshment, the 
exceptions would entirely escape, and the 
exceptions would make up the majority of 
cases. In instances where the sentence was 
considered as unsuitable to the crime, 
judges, juries, and prosecutors, would en- 
tertain jt^e same objections to cany the law 
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into eflfect as they feel now. The practice of 
our courts would still wider diverge from 
established opinions than it has hitherto 
done ; and instead of having to contend with 
the law as a dead letter, the judges and ju- 
ries would have to contend with it, being 
new, as a living spirit. The practice, which 
has grown up and is established, is a surer 
guide for the reformation of the criminal law, 
than the introduction of so novel a system as 
the foregoing would unquestionably be. 

There are difficulties on either side to be 
guarded against, and however great those 
may be which arm the representatives of the 
sovereign with a large discretion, it is to this 
circumstance that we are indebted for what- 
ever improvement in practice has taken place 
in the administration of the criminal law. 
Had they been bound down by such a law 
as many friends of reform would have them 
to be, they would neither have had it in their 
power to yield to the opinions of the public, 
nor to their own convictions. The same dis- '^ 
cretion leaves them at liberty to improve the 
system in future, and it would be one of the 
most unfortunate innovations of modem 
times, should an attempt be made to con- 
struct a criminal code, which should require 
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notiiing more from th^ judges than the expo«- 
sition of its meaning. It is as virtuous men^ 
and not as expositors, that they can adminii^ 
ter justice. 

But it is not enough that we look only at 
this side of the question. Laws are intended 
to protect the life and liberty of the subject 
from the oppression and prejudices of the 
executive authorities, as well as from the 
mischief of criminals^ It has always been 
considered as a dangerous practice to en- 
trust to one man, as in criminal judicature, 
the destiny, and perh^s the future welfare 
of men, some of whom may be guilty, while 
others are innocent. To prevent any undue 
influence of the judge, we have interposed 
between him and the prisoner, a jury of 
twelve men, chosen indiscrimin^.tely, who 
are directed to determine on the facts of the 
cascx; and this institution we are accustomed 
to regard as the bulwark of our liberties, and 
the pride of our political constitution. It is 
not intended by the foregoing observations 
on the irreconcileableness of strict law with 
a virtuous administration of justice, to cast 
any imputations on this invaluable preroga- 
tive of Englishmen, that he shall be tried by 
his peers, but merely to check tlie sanguine 
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expeeti^nd of some of the friends of reform 
as to the capability of a written law. On tiie 
contrary, if the framers of our law will keep 
the imperfection of language in sight, there is 
no doubt but that many regulations might be 
mtrodttced, which would not interfere with 
the most ample discretion of the judges, nor 
reduce them to the necessity of becoming 
verbal critics, instead of exercising their high- 
est virtues. The representation I have ven- 
tured to make in the preceding pages is 
pressed upon the attention of the reader 
radier more earnestly, because it is one which 
is liable to be overlooked, and seems to me 
not to have been duly considered even by 
some politicians of considerable importance. 

No doubt can possibly exist of the pro- 
priety of restraining our courts of law by ex- 
plicit regulations ; and the more likely men 
are to be biassed in their opinions, the more 
necessary it is to interpose these securities. 
In questions arising out of political offences, 
it is to be feared, that even the pnrity of tbe 
ermine will not always and entirely prevent 
a leaning towards the inclinations of llie 
Crown, which is the fountain of honors and 
of affluence. In these cases, therefore, it is 
absolutely necessary, that stricter rules, and 
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a more rigid interpretatk^n of them, should 
be introduced, than is necessary in the ad- 
ministration of the criminal law, where the 
judge enters upon the case without any know- 
ledge of the parties or the circumstances, and 
without any latent prejudices which will per- 
vert his mind. 

Whether it would be possible to adopt 
any ^stem of p^ud law superior to that 
which now premls, is not worth discussing, 
since whatever is done must be accommo- 
dated in the easiest manner possible to exist- 
ing institutions. The practice of our courts 
has pointed out some palpable improvements, 
the introduction of which will be compare 
tively easy. The abolishment of death as a 
punishment for inferior offences is evidently 
one no less consistent with practice than 
with theory, and will after all be no such 
great boon to yield, since the executive pow- 
er, if the punishment should remain upo^ 
the statute book, vrill be unable to employ it 
virith ai^y good effect, as long as the opinion 
of the public is opposed to such a system. 



F F 



21B THE PHILOSOPHY OF 



CflAPTER VI. 



Of ta^prwrnment''^ fransportationr^of th^ douses 
df failure in punishment — whether to be <atrSbuted 
ter the jfovemment, the laws, or the people — of th^ 
4:9Mdusions to he deduced from the whole discussion. 



At the latter end of the fourth chapter I 
lendeaTOured to point out the adyantages 
iniiich belong to imprisonment as a judicial 
punishment; but as this mode has lately un- 
dergone some severe strictures, and the facts 
iiiiich have been published by some observ- 
ii^ and unprejudiced phikathropists, have 
brou^ the practice into disrepute, it is ne^ 
cessary to endeavour to trace the cause of 
feilure to its source, and to point out the 
means of improving <he system* 

Imprisonment recommends itself beyond all 
other methods of punishment, for various rea- 
sons. In the first place, it is capable of the 
minutest divisions as to duration and degree 
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of suifermg. It is completely restrictive ; ift 
capable of being remitted at any time ; and 
may be made exemplary, and conducive to 
the moral improvement of the prisoner. Ta 
the confinement may also be addi^ labour 
of various degrees and kinds, civil degrada- 
tions, fines, and confiscation. Solitude, dark- 
ness, and regim^i/ may ako be occasion- 
ally eo^oyed, and the tendeney of these to 
produce repentance aad contrition is h^hly 
serviceable. 

No other mode of punishment presents so 
many recommendatio»» The tr^aaendous 
penalty of death cuts idiort nearly all hope 
of reformation, and though it would be ar* 
rogant to say that no eases of sincere contri-^ 
tion take place between the sentence an,d tiie 
executiutt, ift is to be feared that by far the 
greater majority of convicts are ** launched 
into eternity" impenitttt and hardened; 
smd that it is generally impossiUe, in tks 
time ti^t is allowed, even for the most apt 
teachers to convince them of tbdr errors, or 
to communicate those high and hoble sen^ 
timents which are tiie characteristics of 

^ See Note (L) Appendix. 
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religion and virtue.* K we look to the 
nature of virtue and vice, such a total rup- 
ture of all old associations and principles 
is not oft^n to be expected ; and it is an ap- 
palling reflection, that we are tl^e voluntary 
instruments of sending a fellow-creature to 
the bar of God, where we believe he will re- 
c«ve the judgment of eternal misery. Be^ 
sides, executions have happened where the 
suffers was subsequently proved to be inno- 
^cent; or where the royal clepaency intended 
to reprieve him, but for a mistake in the post- 
office or in the supeiscription of a letter, and 
it is no small deduction from the expediency 
of a punishment, that such things may hap^ 
p«i again. 

Now imprisonm^it is not liable to these 
objections, as it is at any moment capable of 
being remitted ; and should the judgment 
of the law be found to have been erroneous, 
the sufferer is still alive to rec^ve all the 
compensation, both in sympathy and recom- 
pense, that society is capable of yielding. As 
long as he is on this side the ^^ bourne whence 
no traveller returns," the. most atrocious vilr 
lain may become a penitent; and, at any rate, 

t See Note (M) Appendix. 
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we are not the immediate and gratuitoui^. 
agents of sealing his eternal doom. - 

After imprisonment, relegation and perpe- 
tual banishment are probably the least objec- 
tionable panishments. The rights of defence 
most completely authorize such a mode of 
disposing of the refractory members of soci- 
ety ; yet I cannot but think, that instead of 
selecting the worst characters for transporta- 
tion, we should rather prefer the least atroci- 
ous. They are intended to be the founders of 
a colony, which at some future day we would 
hope will become the strength and the com- 
fort of the mother-country. Why then do we 
retard this period by populating the distant 
country with the very refuse of our own? 
And why give every encouragement, and even 
enormous bounties, for the propagation of a 
class of beings inferior to the savage, inasmuch 
as his appetites and instincts are as they were 
created, and in a natural progress towards a 
better state ; while transported convicts pos- 
sess all the gross appetites of the savage, and 
are retrograding towards a worse state of 
barbarism and wickedness. The ignorance 
of the Indian greatly abbreviates his power 
of doing evil ; the convict, on the con- 
trary, by his acquaintance with letters has 
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bis mischievous inclinatiofis e&Iarged, and he 
is enabled and strongly iiH^lii^d to make 
himself acquainted with the arts that promote 
his wicked purposes ; and whether it be to 
destroy bis^ fellow-creatures, or to despoil 
them, his knowledge gives him a thousand-fold 
lulvantage. He is a savage in vice, without 
being a savage in ignorance. 

The opposite character of the people inha-^ 
biting the northern and southern of the Unite4 
States of America is a sufficknt proof of the 
importance of attending to the moral disposi^ 
tions of the first colonists. New England was 
settle by a race of men, wbo» with all their 
^atnaticism and misanthropy, were acknow- 
Iedged» even by their enemies, to possess un- 
tarnished morals. Indeed, such a body d 
heroic and highly-gifted colonists, consisting 
of thousands of the better class of society, 
wiU never form the rudiments of any other 
community, since the same combination of 
circumstances, which fitted them for the un- 
dertaking, can never again occur. The 
southern states, on the contrary, had their 
population encreased and deteriorated by the 
annual accession of convicts from this coun- 
try ; and it is to be feared, that the quar- 
relsomeness, profanity, idleness, and drunk* 
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enness of the Carolinians and Virginians, is 
to be attributed, in a great measure, to the 
reprobate character of these early settlers. 

Nor does our new establishment at Botany 
Bay promise a very favourable result. Out 
often thousand convicts, virhich is a moiety of 
the population of the whole colony, there are 
but few who seem to be much benefited by the 
removal. Their history is one tissue of con- 
spiracy, and rebellion, and excess. The wo- 
men, who in other societies are generally the 
better part, are here the worst: compared 
with the men they are few in number, and it 
is probable that this circumstance has greatly 
contributed to their unexampled depravity. 
In America the convicts were bound to em- 
ployers, and after a while were scattered and 
8(malgamated with the mass of the popula- 
tion ; but in the new colony they are confined 
to particular spots, and their occupation is 
under the surveillance of the military. The 
moral instruction which can be provided 
must necessarily be scanty; and it would 
s^pear as if the convicts felt no interest in 
that little which is provided. How lament- 
aft)ly do some persons mistake the applica- 
tion of their means, when they compass sea 
and land to proselyte the savages of the 
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Pacific Archipelago, and pass by a colony 
of our own founding, united to as by cotmltry, 
language, and other predilections, and promis- 
ing to moral instructors a most abundant har- 
vest. It is time, that the attention of the hu> 
mane was aroused to the consideration of this 
subject, and that they were no longer content 
to leave this unhappy people to be reclaimed 
by the calculating and statistical process of 
the law. We forget, that when the statesman 
has given us a beneficent statute, it remain^ 
for the public to carry it into effect. 

But although these punishments contain 
tlie chief properties we want, experience has 
unhappily shewn us how inadequate they are 
to produce the end for which they are crea- 
ted; and how lamentably in general they 
have strengthened the diseased they are in- 
tended to cure. Gaolsj instead of being 
hospitals for depraved minds, have become 
places of endemic contagion; and those who 
have gone iato them with only tarnished cha- 
racters, have come out of them incurable vil- 
lains. The publications of Mr. Howard^ 
Mr. Neild, and more recently of Mr. Buxton 
and Mr. Gumey, prove this fact beyond all 
doubt ; and the question arises^ to what 
causes are we to attribute this defective state 
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of our prisons ? Is it to the misconduct of , 
the executive authorities, — to the laxity of 
the law, — or to the neglect of the people? 

The internal management of prisons is not 
one of those points, which is likely to create 
much interest or jealousy among statesmen ; 
or on which they are necessarily more preju- 
diced than other men. On questions of 
peace and war ; patronage, power, and taxa- 
tion, they are naturally sensitive ; but in caseei 
which are destitute of personal advantage, 
and which excite only the benevolent feel- 
ings, they are not more insensible than the 
rest of the world. The punishment of death 
for crimes without force, is a point they may 
perhaps be unwilling to yield on account of 
its connexion with the system of absolute 
power, which has been claimed equally by 
popular and monarchical governments, and 
which has been thought necessary to enable 
them to manage refractory subjects. But 
though this may be true of capital pu- 
nishments, it is evidently not true of the inter- 
nal detail of prisons and prison discipline^ 
There is no reasoif to believe that legislatures 
have been improperly influenced to adopt 
any other methods than such as appeared ne* 
cessary to answer the desired end ; or that 

G G 
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they have turned a deaf ear to the complamts 
of sufferers or philanthropists ; or to the sug- 
gestions of the wise and the experienced. 
Our own legislature has been constantly 
working upon the subject ever since the days 
of Elizabeth — ^the great epoch of legislation — 
down to the present period ; and it is neither 
generous nor prudent to lay the miseries and 
crimes, which have so multiplied upon us, 
exclusively at their door. 

Perhaps no class of persons has been more 
disposed to call for Acts of Parliament to 
rectify the disorders of society than philan- 
thropists ; and most assuredly the British par- 
liament has not been backward in attending 
to their requests. Most of the severe statutes, 
which are now very properly the subject of 
complaint, had the sanction of the wise and 
good of the respective periods in which they 
passed; and it should be recollected, that 
though some individuals haye always objected 
to the penal code as too sanguinary^ it never 
contradicted the public opinion until now. 
The Hales and even the Howards of the last 
century did not see it^in the same light as we 
do; but thought that severe laws were neces- 
sary to repress the wicked, and protect the in- 
nocent. Besides, it ought not to be forgottfen^ 
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that the courts of law have gratuitously put 
into our hands the strongest weapons of all 
against the system ; and, in order to adopt a 
practice conformable to a more enlightened 
opinion, have acted contrary to the spirit of the 
statutes which ought to control theA They 
have most assuredly in this case been before- 
hand with the public, having adopted a milder 
dispensation long before the popular voice was 
raised against the old practice. The judges 
and the king in the exercise of his dispensa- 
tory power have indeed given the death-blow 
to the sanguinary system, by adopting another 
of- an opposite description; and this they 
did, not in obedience to the demands of the 
people, but on the representation of a few 
benevolent individuals, whose efforts at last 
have roused the attention of the whole king^ 
dom to the considei-ation of the subject. 

At the beginning of his present Majesty's 
reign persons occupying bleaching grounds 
had gi:eat depredations committed on them^ 
owing to their property being so much 
exposed night and day. In consequence of 
this, the persons interest^, instead of reme- 
dying the mischief by the palpable method of 
of employing honest watchmen, got an Act 
psissed to supply their place, making it death 
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to steal property of the value of five shillings 
from a bleaching ground ; and the legislature 
ill Ireland, true in its response, passed a simi^ 
lar one, but enlarged the value of the pro- 
perty stolen to ten shillings. What has been 
the consequence ? The law did not answer 
their expectations; and tfie same persons, 
or their immediate descendants, petitioned 
Parliament to repeal these laws as inefficient 
and sanguinary. Their improved benevo- 
lence may be admired ; but it is to be fear- 
ed, that they will again be disappointed, if 
they suppose the only reason why the law is 
ineffectual to restrain these depredations, is, 
as they state, owing to the lenity of the pro- 
secutors, the unwillingness of juries to con- 
vict, and the general leaning to the side of 
mercy, because the letter of the law autho- 
rizes a punishment, which the administrators 
of it shew by their practice that they de- 
precate. The influence of these reasons one 
would imagine to be very small, since the 
persons who employ them will find it impos- 
sible, I believe, to point out a siii.:^le execu- 
tion that has taken place within the last ten 
years for an inferior degree of the offence. It 
is not, then, easy to credit the fissertion, 
that prosecutors and juries are prevented 
from doing their duty in these cases by the 
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bare possibility that the judge may estimate 
the crime so extremely different from them- 
selves. Is it likely that the miderstandings 
and moral feelings of prosecutors and juries 
are so far before those of judges, that they 
cannot act together ? Or that the virtue and 
intelligence of the former far outweigh the 
same qualities among the latter ? I am per- 
suaded^ if the law wefe altered to-morrow, 
most of these objections would occur under 
other shapes, and that in but few cases they 
are really what they are assumed to be. It 
much oftener haj^ens, that the aggrieved pet- 
son is not very sensible of the injury done to 
society, and is much sjooner influenced by the 
cold calculations of loss of time and money, 
and the inconveniences he must suffer, if he 
becomes a public prosecutor. The contami- 
nation of prisons much more frequently de- 
termines benevolent men to pass over an of- 
fice, than the reasons stated by the bleach- 
ers. Indeed the practice of our courts for 
some time past has been a sufficient guaran- 
tee, that the capital part of the punishment 
vrill be remitted, and that the crime will pnly 
be visited with a degree of punishment pro- 
portioned to its malignity. How that degree 
is ascertained, seldom or ever ent^^ into the 
calculation of prosecutors. 
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If we look into the history of prisons we 
shall find the statutes which refer to them 
very numerous, and the powers they confer 
very ample. 

Gaols belong to the king, and are in the 
keeping of the sheriffs, and since the 5 Hen. 
IV. c. 10. he cannot even grant the custody 
of prisoners to private individuals. Nor can 
the oflSce be purchased. Until the 11 and 
12 W. III. c. 19, gaols could not be erected 
but by Act of Parliament ; but that statute 
gave to justices of the peace the power of 
building, finishing, and repairing them within 
their jurisdiction, at the charge of the county. 
This Act has since been explained and 
amended, and made perpetual, 

A great number of very beneficial regula- 
tions have been made at various times to cor- 
rect the abuses of prisons. By the 22 and 
23 Car. II. c. 20. the felons aud debtors are 
directed to be kept in distinct apartments. 
The selling of all spirituous liquors is forbid- 
den, and the 14 Geo. III. c. 59. points out a 
variety of methods to prevent the gaol dis- 
temper. Cleanliness and ventilation are to 
be strictly attended to; the walls and ceil- 
ings are to be white washed once every year; 
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rooiiis are to be set apart for those who 
are sick, and bathing tubs and baths are to 
be provided. A copy of the provisions of 
this statute is to be suspended in some con- 
spicuous part of the prison ; a regular medi- 
cal attendant is to be appointed witli a salary, 
and to report to the justices in quarter ses- 
sions the state of the health of the prisoners. 
The magistrates are empovi^ered to order 
clothes for the prisoners where they see it 
necessary, to prevent them from being put 
underground if possible, and to make such 
orders for the internal management of the 
prison they shall think fit. 

The law has also provided for the religious 
instruction of prisoners. Justices are autho- 
rized to enquire into the number of clergymen 
requisite to perform divine service according 
to the rites of the church of England, and to 
appoint those whom they may think fit for the 
duty, on salaries not exceeding fifty pounds 
per annum. Prisoners, not condemned to hard 
labour are allowed to work for themsejves, 
and a stock to any extent may be provided. 

Besides this, the 31 Geo. III. c. 46. re- 
quires that two justices shall be appointed at 
every quarter sessions as visitors to their pri-* 
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SOUS, which duty they are to perform three 
times at least in the quarter. The power of 
visiting, however, is not confined to them; 
for any justice may at all times examine the 
places of confinement within his jurisdiction ; 
and any abuses discovered, either by the re- 
port of the visitors, or otherwise, are to be 
rectified by the magistrates assembled in 
quarter sessions. Rules and orders for the 
internal management of prisons, and for 
prison discipline, are to be made according 
to the directions of the 32 Geo. II. c. 28., and 
the 24 Geo. III. c. 56. Provision is also 
made for procuring employment, and the 
justices are directed to order such sums of 
money as may be necessary to support those 
who cannot support themselves. For the en- 
couragement of reform, the visitors are di- 
rected to report cases of extraordinary dili- 
gence, or merit in the convicts, to the judges 
of the assizes, who may recommend them to 
the royal mercy ; and if, in consequence of 
this notice, the time of their confinement is 
shortened, they are to receive on their dis- 
charge, a sum of money not less than five, 
nor exceeding twenjty shillings, with neces- 
sary clothing. 

Houses of correction are of modern origin, 
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though even these are as early as the 18 £&iz« 
c. 3./ which ordains that they shall be. pro- 
vided in ev^ county, by order of <ii6 Justices 
in quarter sessions ; and also stock and im^ 
plements, for setting <m work, sad punishtt^f 
all such as shall be taken as rogues, of a? e 
pumshed as rogues. The like power is given 
by the 39 E\iz. c. 4., and enlarged by tli^ 
7 Jac. c* 4. The (u^eamble to this act com^ 
plains of the defects of |Nrison difscipline, smid 
that the good and necessary laws have not 
wrought so beneficial effect as wm expected ; 
for remedy whereof it €^in requires, that 
bouses of correction shall be built, and tiiat in 
default thereof justices shall be fined. A go- 
vemoristo be appointed widi a salary, asid tlie 
persons committed are required to ear^ their 
livelihood, so that they shall in no sort be 
chargeable to the country for any allowance, 
either at their bringing in or going ^oith, or 
during the time of their a.bode there ; and 
shall have silch and so much allowance as 
they shall deserve by their own labour and 
work. The justices are directed to visit 
the house twice in the year at least, to see 
this stotute executed. Tbe sick and disa^ 
bled are to be relieved at the expence of the 
county. The governor is Required to give 
security for the continuance and performanfce 

H H 
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of his service, and to be fined for miscon- 
ducL To these houses of correction was to 
be attached land, ti^ether with mills, turns, 
and soch like necessary implements, to set 
lognes, vagabonds, and disorderly persons 
on woric. Besides this, the governor is au- 
thorized to punish his prisoners by ironing 
them, or by moderately .whipping. The 
22 Geo. m. c. 64. provides that the women 
shall be k^ in distinct parts of the house. 
The justices are to furnish these prisons as 
soon as they ^re erected with mills, looms, 
and othesr utensils for work ; and from time 
to time, vrith all the raw materials for labour. 
They may also appoint persons to instruct 
the prisoners in trades. The governor may 
handcuff any refractory prisoners, but he 
must give notice of the circumstance to one 
of the visitors, and cannot continue the re- 
straint beyond six days without an order in 
vrriting fit>m one of them. He may likewise 
employ those not committed for hard labour 
in any work that is not severe, giving them 
half the money they earn. As yet, however, 
scarcely any hard labour has been done, ovnng 
to the impossibility of finding a continuance 
of this speciea of labour in a prison. The 
keeper is directed to render a regular account 
of the conduct of every person in his custody 
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to the justices in sessions, who may give 
such farther directions as^ they may think 
fit. Houses of correction are to be visited 
like gaols. A chaplain is to be appointed, 
and one condition of his receiving his salary 
is, that he keep a journal, in vi^hich he is to 
enter the times of attendance at the gaol or 
house of correction, vnth any observations 
that may occur to him in the discharge of his 
duty. All wine, ale, and spirituous liquors,' 
are expressly forbidden to the prisoners. 
Annexed to this act are several regulations 
respecting the days, times, and hours of 
work ; the nature of the employment ; the se^ 
paration of the male and female prisoners; 
their food ; the oflences punishable by the 
governor, and how : and these regulations 
are to be printed in a legible character, and 
hung up in some conspicuous part of the 
prison. All felons are by 5 Hen. IV. c. 10. 
to be sent to the common gaol ; but by 5 Ann. 
c. 6. persons convicted of theft or larceny 
may be sent to the house of correction ; and 
by the 6 Geo. I. c. 19. vagrants and other of- 
fenders charged vrith small crimes, may be 
sent to either, according to the discretion of 
thejustices. 

This is not all. A still further attempt is 
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makiog at the Millbank Penitentiary to carry 
into eflfect a system of prison discipline. By 
the tSft Geo. III. c. 44. minute directions are 
given fw the mtemal management of this 
place of confinement, according in general 
ivith the r^ulations of houses of correction. 
Offenders are to be divided into classes, to 
be distinguished by a particular dress ; and 
rewards, as w^U as punishments, are to be 
employed to repress evil, and encourage 
virtue. Four hundr^ thousand pounds are 
appropriated to this national undertaking, 
which is intended as an experiment on the 
efficacy of employing prisoners, and separa- 
ting them as much as possible one from the 
other. It is on the plan of the Panopticon 
q£ Mr. Bentham. 

In reviewing these statutes it cannot be pre- 
t^dded that criptunal punishments have been 
overlooked by the legislature, or that neglect 
is attributable to tiie government. The pro- 
vi^ons seem to comprefaiend such a variety 
of pwticulars as might be bought to leave 
scarcely any thing wanting to complete a 
penitentiary syrtem ; and yet we seem to be 
as fSar from attaining our object as ever. To 
what cause can this lamentable disappoint- 
ment be attributed ? To the laws, say some 
persons : and yet the laws can scarcely do 
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more than add other regalations of the same 
kind, descend perhaps more into particulars, 
and insist more rigidly on the performance 
of its iNTOvisions — ^To the indiscriniinate as- 
sodation of the young cmd the old offenders, 
say others ; to the want of instruction, classi- 
fication, and employment. And yet every 
county is authorised to build as laige and as 
complete gaols as they think fit, to employ, 
divide, and instruct the prisoneraas much as 
they please ; and to i«ake such internal regu^ 
lations as to the magistrates shall appear 
likely to be beneficial. The authority is al- 
most unlimited, and I know not that miich 
more could be added without making it aho- 
ged>er arUtraxy. The foihire of prison disr 
cipline is to be attributed to other causes, than 
to the neglect of the goTemment, or the lax- 
nessofthelaw. 

The impracticable nature of strict laws, 
which are to govern moral actions, has been 
befinre stated. The management of prison- 
ers is one of the cases where definition is in 
danger of interfering with conscientious mo- 
tives. The legislature tharelbre has left it 
open for the magbtrates of the country to 
em^y such meana aa riiall a{qpear to them 
advisable. They are not lettered by rules 
and regulations which prevent them firom em- 
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ploying such instruction, and such moral 
engines, as shall in their view be efficacious. 
A few intelligible principles are sanctioned 
and laid down, and they are directed to fol- 
low them : and Ihis is really all the law can 
do for lis in such matters. Th6 law cannot 
make instructors, or prisoners willing to be 
instructed. It cannot make gaolers cleanly 
or merciful, though it can insist that their 
prisons shall be white- washed once in the 
year, and that they shall not handcuff their 
prisoners for more than six days. 

Laws, which have for their object moral 
effects, must be executed by moral men. It 
is quite in vain to expect that the administra- 
tors of it, from the judge down to the gaoler, 
will ever. produce any good by means of the 
law as a mere instrument of art. It may re* 
cognise the principles on which men are to 
conduct themselves towards criminals, but it 
can never enter into the particular methods of 
reformation. These must be left to the pru- 
dence and the moral capacity of those who 
have the care of them ; and if vijsitors and 
chaplains have not had iniused into them be- 
forehand a large philanthropy, a great know- 
ledge of human nature,- a mild and concilia^ 
tory temper, and with a high sense of duty, the 
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law will never fit them for their places, or 
supply their deficiencies. The great mistake 
has been, that an exclusive dependance has 
been placed on the official persons appointed 
to superintend the 'prisons. The magis- 
trates themselves, it is to be suspected, for 
want of thoroughly studying the question, 
have depended too much upon the efficacy of 
the law, instead of looking for a beneficial 
result from their own unremitting care, and 
that of others, who, instigated by benevolent 
motives, will devote their leisure to the 
same arduous and never-ending task. If ever 
any good be done to prisoners, it will be per- 
formed by those who set a high value upon 
moral instruction, and who are deeply inte- 
rested in the welfare of their fellow-creatures 
— ^whose zeal in such a cause might be es- 
teemed by the phlegmatic to be enthusiasm ; 
and whose unremitting attention will do as 
much by example as by precept. Such per- 
sons have been foimd to undertake the instruc- 
tion of the females of Newgate, and of the 
Bristol gaol ; and it is impossible to do them 
too much honoj as the forerunners, we would 
hope, of a system that shall prevail in every 
part of the empire^ Protestants might here 
take a very useful lesson from the Catholics, 
Whose religion has always provided a de- 
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scription of persons^ both from among the 
elergy and the laity, whose chief object is to 
attend to the miserable beii^ in hospitals 
and prisons, and not content with supplying 
only necessaries for the body, administer 
comfiort and instruction to tb^r minds. 
Such are the Sceurs de la Charit6, the institu* 
(ion of the Misericordia, and the differcaat 
orders of mendicant Friars. But as we can- 
not anploy these assistimts, we must en* 
deaTourto raise up another description inde* 
pendent of any peculiar religious opinions ; 
and really the tenets are so utterly insignifiT 
cant, so that they who hold them be but good 
and prudent, that we should endeavour to 
press mto the sendoe men of all denoimna* 
tions, and should not try them by the ortho* 
doxy of their fiEutfa so much as by the zeal 
in the cause of prison reformation. We 
must raise up more Howards, and Frys, and 
BuxtOHS, who will brave both the physical 
and moral maladies of our gaols. Then we 
may hope to see the prison laws executed in 
their spirit, and the prisoners made the bett^ 
forthe wholesome discipline to .which they will 
be subject. The heinous offender, instead of 
' being rendered more desperate, will be re- 
formed ; the less offender will be restored to 
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his friends and to society, a penitent, and an 
useful member. 

It is very justly remarked by Mr. Ros- 
coe, in his recent publication " On Penal 
Jurisprudence," that " it is indispensably ne- 
cessary, in order that penitentiary establish- 
ments should succeed to their full extent, 
that the principle on which they are founded 
should pervade, and be continually mani- 
fested through the whole establishment." 
That principle is benevolence^ exerting itself 
in promoting the real and permanent welfare 
of the individuals there confined. Unless 
this object be fully understood and strictly 
adhered to, it will be in vain to expect any 
favourable result. The reformation of the 
criminal should be the motive^ the object j and 
the measure of all our exertions. Every kind 
of corporeal punishment should be strictly 
prohibited. Solitary confinement in cases of 
extreme obstinacy, should Jalone be allow- 
ed ; and this has always been found suffi- 
cient to subdue the most obdurate disposi- 
tion. Every prisoner should be preserved, 
as far as possible, from contamination, by 
separate confinement at night, and by a dili- 
gent superintendance, whilst pursuing his 
I I 
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BTOcations, whether alone or in company, 
by day. When he labours it should be 
wholly for his own profit, subject to such 
outgoings for his maintenance, and other just 
and reasonable objects, as may be defi/md- 
Independence of character, and al^ty to 
provide for himself, are amongst the chief 
objects of his attainment, and these can ne- 
ver be acquired, unless he be encouraged to 
trust to his own efforts^ and incited to feel his 
own interest. Cleanliness of person should 
be most strongly recommenced and rigidly 
enforced, not only as essential to health and 
comfort, but as conducive to Tnoral order, 
ipectitude, and sdf-respect. Every disposition 
to improvement should be encouraged by 
the expectation, that a diligent -perseverance 
in industry, obedience, and propriety of con- 
duct, will be rewarded by a diminution of 
the term of imprisonment. A strict atten- 
tion to avoid all profane, indecent, and of- 
fensive expressions, is indispensably requi- 
-site, and even reserve, and silence, and quiet, 
will occasionally prove great restoratives; 
but above all every effort should be made to 
raise their minds to a due sense of then* si- 
tuation and destiny, as rational and immortal 
beings ; and to substitute the godfy fear of 
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dmng wrong, for the slavish fear of punish' 



If such be the high objects of the superinr 
tendants of prisons^ how important is it to 
select proper persons to discbarge the duties; 
atnd bow unfit frequently are the dispositions 
and attainments of gaolers and governors of 
bouses of correction ! If there be any single 
inaxim, applicable to this subject, worth re- 
peating more frequently than another, it is, 
that prison discipline can only be Obtained by 
in^ting upon moral order. Walls and irons 
may restrain the o^nder, but it is the coer- 
cion of conscience, and a sense of right, that 
will certainly reform him. Gaolers in gene^- 
ral are unfit to teach these lessons, because 
they have been selected as possessing quali*' 
iications of a very opposite kind. All this is 
but the machinery to hold the substance which 
requires to be annealed ; and the annealer is 
the skilful teacher of morals and religion^ 
possessing a peculiar turn of disposition, a 
thorough knowledge of human nature, and 
particularly of the springs which are likely to 
touch the heart and the afiections. 

Nor is the Ordinary, however dcBirous, 

* Roscoe on Penal Jurbpradence, p. 171^ 
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competent to fulfil all the laborious engage- 
ments which devolve upon him in a large 
prison ; and it too frequently happens, that 
the performance of his duties degenerates 
into ineflBcient formality. Gratuitous inspec- 
tors, as they are instigated by a tender re- 
gard to the unhappy sufferers, and are not 
appointed for interest or convenience, but 
solely for their fitness, are more likely to 
make an impression on the rude materials 
they have to work on, than the sound or ac- 
complished scholar. Indeed it is to be la- 
mented, that the Protestant religion, as esta- 
blished in this country, affords no clerical 
labourers, like the inferior Catholic clergy, 
adapted peculiarly for the roughest aad rud- 
est paH of society. 

The American penitentiaries, to which we 
have been taught to look as examples for our 
imitation, have exhibited the efficacy of gra- 
tuitous instruction. As long as the founders 
of these institutions were capable of dis- 
charging the duties of inspection and super- 
intendance, all went on successfully; crimes 
were diminished almost to extinction; no 
convict was known to return a second time 
to these reformatory abodes ; but the con- 
victed seemed to be rendered better than 
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even many of the unconvicted, in conse- 
quence of the wholesome instruction and 
labour of which they were partakers. This 
was the state of things as long as Caleb 
Lownes, and Thomas Eddy, and Mr. Brad* 
ford retained the superintendance. Among 
other interesting matter contained in the Re- 
port of the Inspectors of the Philadelphian 
prison, in 1791, they remark, that '' We have 
reason to congratulate our fellow citizens on 
Hie happy reformation of the present system. 
The prison is no longer a scene of debauch- 
ery, idleness, and profanity ? an epitome of 
human wretchedness ; a seminary of crimes 
destructive to society ; but a school of refor- 
mation, and a place of public labour. We 
hope by the blessing of Divine Providence, 
that the community of rational beings may be 
preserved, without the deplorable necessity 
of cutting off evil members by a sanguinary 
process, of exposing them on whipping-posts 
to the painful sympathy of the humane, and 
the barbarous mockery of brutal mobs. This 
hope is confirmed by the singular fact, that 
of the many who have received the governor's 
pardon, not one has been returned a convict." 

How lamentably are these hopes frustrated 
by the Report of 1817. Here we find the ci- 
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tizens of Philadelphia lamenting, that the 
present state of the penitentiary affords a me- 
lancholy and striking contrast to the former 
representation. " The nnmber of prisoners 
continues to encrease, so that from thirty to 
forty are obliged to be lodged in rooms of 
eighteen feet square. The innocent are thus 
intermixed with the guilty; the young of- 
fender, and often the disobedient servant or 
apprentice, with the m^>st experienced and 
hardened culprit ;" and they add pathetical* 
ly, that " the institution already begins to as- 
Mme, especially as respects untried prison- 
ers, the character of sm European prison, and 
a seminary for every vice ; in which the un- 
fortunate being, who commits a first offence, 
and knows none of the arts of methodized 
villainy, can scarcely avoid the pontamina- 
tioH which leads to extreme depravity."* Of 
451 convicts in the prison, 162 had been 
belbre convicted and pardoned ; and in ano- 
ther case, of all that were committed for se^ 
cond a»d third offences, about two-thirds 
had been pardoned offenders. The New 
York aad the Massachusetts prisons, of 
which the particulars have been published, 
exhibit a similar unfortunate change. 

* Roscoe on Penal Jurisprudence, Appendix, p. 29. 
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The sources of these evils are stated by 
the Massachusett's Reporters to be the want 
of separation among the prisoners ; the re- 
laxation of the steady and strict discipline 
introduceid and maintained by a respectable 
member of the society of Friends ; and the 
injudicious use of tlie power of pardon. 

After this unanswerable declaration, I hope 
I shall not be accused of uncharitableness if 
I insifid:, that no penitentiary system can be 
long successful, which does not provide, be- 
sides the proper officers to be paid by a sa- 
lary, a class of visitors whose attendance 
shall be gratuitous, and who shall be prompt- 
ed only by the desire of doing good ; who 
will not labour merely for the sake of hire, 
but for the noble and animating end of re- 
deeming men from the power of sin. 

Among all the physical plans which have 
been proposed to accomplish this end, none 
seems so effectual as the division and sub- 
division of the offenders into classes* This 
is one of the secrets of the penetentiary sys- 
tem. In order to carry this into effect in the 
most complete manner, it has struck me> that 
a greater attention should be paid to the re- 
gulation that requires silence. If all oral 
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communication could be prevented, but just 
such as related to the business of the prison, 
the most perfect separation that can be ima- 
gined in such a place would be established. 
The success of a penitentiary may generally 
be estimated tolerably correct, by attending 
to the quietness or boisterousness of prison 
conversation. If such a plan* could be effec- 
tually adopted, it would save a great expence 
in erecting separate work-rooms for each pri- 
soner, or class of prisoners ; and it is the ex- 
pence, I am afraid, that will prevent the sys- 
tem from being carried generally into effect 
Silence was thought so highly of at the hos- 
pital of St. Michelle at Rome, that Mr. How^ 
ard relates, lie saw fifty boys spinning in a 
room, in the middle of which was suspended 
in large letters of gold, the word Silenti- 
um; and it is no small recommendation of 
its efficacy, that the Friends adopt it as the 
chief means of managing and correcting their 
children. 

But however defective the present state of 
our prisons may be, I must confess myself un- 
able to come to the conclusion, at which many 
benevolent people have arrived, namely, that 
the encrease of crimes, which we now witness 
is chiefly to be attributed to the severe and 
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sanguinary nature of the penal code. This 
view of the case by no means corresponds 
with our experience in the country, where 
crimes are multiplied three-fold among those 
who were never the inmates of a prison. Thfe 
increase, as far as my observation has ex- 
tended, is attributable chiefly to the distresses 
of the lower orders, and to the vicious de- 
gradation into which they have generally 
sunk. Many of these distresses are occa- 
sioned by the artificial state of society in 
which we live ; — a state in' which support and 
competence are not always the reward of in- 
dustry but of hazardous speculation; and 
where riches are frequently accumulated in 
consequence of our financial difficulties, th^e- 
by creating an unnatural circulating medium, 
and a class of usurious speculators unknown 
to any other age or country. Other causes of 
Histress arise out of the diversion of capital 
embarked in particular trades during the war, 
which is an evil, we would hope, only of tem- 
porary inconvenience. But the predomi- 
nating cause of all the mischief is the admi- 
nistration of the poor-laws, which, with the 
forced state of our manufactures, is sufficient 
to account for the superabundant population, 
which can never exceed the steady demand 
for labourers, and the capital which employs 
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them, without producing a great deal of mi- 
sery. Tbis cause alone is sufficient to account 
for the prostitution and the pilfering habits 
into which the poor have been betrayed. 
One Yice introduces anoth^. Poverty and 
want impel some, and afford a treacherous 
excuse to the rest, until the fabric of society 
is undermined, and its strongest and 'proud 
towers are tottering. It is some consolation, 
however, to know, and we have the best au- 
thority for the feet, that, taking into consider- 
ation ttxe numerical additions to our popula- 
tion, the most atrocious crimes have not in- 
creased, and those offences which have in- 
creased do not proceed so much from 
malignity of heart, as from the habits which 
have grdwn out of the disordered and sophisti- 
cated state of society. 

Nor will the views brought forward in the 
preceding pages lead us to the inference so 
decidedly and unaninfiously expressed by the 
" Society for the improvement of prison dis- 
cipline, and the reformation of juvenile offend- 
ers," namely, that " the present alarming en- 
crease of crimes arises mote from the want 
of instruction, classification, regular employ- 
ment, and inspection in jails, ttian fi^m any 
other cause." But on the contrary, if we 
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consider this as the original cause of the mis- 
chief, I am persuaded that our exertions in 
behalf of society would terminate in disap- 
pointment, and we should have to begin our 
labours afresh with accumulated difficulties 
to contend with. Our labour would be as 
fruitless as if we should endeavour to prevent 
the ravages of a torrent by diverting it at its 
junction with the sea instead of cutting it off 
at its source. That incalculable good can be 
done by a proper attention to the internal ma- 
nagement of prisons cannot be doubted, but 
we must ijot rely solely upon this. We must 
endeavour to prevent the causes, whichbring 
qiankind into such a situation as to require 
this species of discipline. Those causes, as 
was stated before, are chiefly to be referred 
to the complex and disordered state of our 
fina9ces and pauper-regulations. If we rec- 
tify these, we shall qut off the mischief at its 
source. 

But I am reminded by the length to which 
1 have already drawn out my observations, 
that it is time to conclude; and, in order to 
do bO, I will venture briefly to call the read- 
er^ attention to the leadipg liioughts in the 
discussion. In the first place, then, I rely 
with co)isiderable con^dence on the con- 
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nexion of the principles of Political Eqpno- 
my with Criminal Jurisprudence ; and on the 
truth so earnestly insisted on by the ancients, 
that true wisdom consists in following na^ 
ture;— not that, which propels us forward 
without regard to the means or to the end ; 
but that, which makes our actions consistent 
with conscience and reason, and which is 
conformable to the whole, and not to a li- 
mited part, of the nature of man. Such a 
guide needs no speculative innovations or 
hazardous experiments to be set on foot, but 
a gradual and careful revision of subsisting 
laws, so that the leading principles which 
promqte the improvement of society may be 
left unimpaired, to accomplish all the pur- 
poses for which they are so wisely establish- 
ed. Such views as these, by pointing out 
how much may be safely altered, and how 
little would be gained by substituting new- 
institutions without a precognition of their 
effect, should moderate the expectations of 
the too sanguine friends of reform, at the 
same time that it should allay the fears of 
its opponents. Other conclusions at which 
we have arrived are, — ^That the passions and 
affections constitute a part of our nature, 
and though liable to abuse, lead to the most 
beneficial consequences ; some of which we 
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have determined to be the protection and 
defence of our persons, characters and pro- 
perty, and the persons, characters, and pro- 
perty of others related to us : — ^That punish- 
ment, either retributive or exemplary, is not 
a justifiable end :— That legislators must take 
for their guide the principles which govern 
the relations of individuals ; and that as pro- 
tection and defence are the immediate ob- 
jects of municipal law, all punishments that 
contradict or that do not correspond with these 
objects, are inexpedient and liable to be de- 
feated -.—That imprisonment, and its various 
modifications, promises the greatest conform- 
ity to these views, and contains within it the 
most desirable properties vnth the fewest ob- 
jections, being conducive in an eminent 
manner to the reformation of the offender, 
and capable of being divided or remitted at 
pleasure : — ^That the law must always be an 
imperfect instrument of governing mankind, 
from the impossibility of constructing it so 
as to embrace all the combinations of moral 
actions ; and that the only way to remedy this 
inconvenience is to enlarge its principles as 
the improvement of society shall enable us 
to do it, and to leave a large discretion to 
the administrators of justice : that the failure 
of imprisonment as^ a punishment is not to 
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be attributed to the misconduct of govern 
ment or to the laws, so much as to the want 
of benevolent individuals among the people 
to carry the laws into efiect ; and, to adopt 
the sentiments of the Commissioners of the 
State of Massachusetts, addressed to the 
House of Representatives, March the 2d, 
1818, that ^' constant employment, and the 
usual means of instruction in morality and 
religion, are ineffectual for the reformation 
of criminals, unless they are debarred from 
all intercourse. The natural effect of a state 
of society amongst them is so obviously to 
counteract the penitentiary discipline, and 
to cherish the corrupt dispositions, which 
form the bond of union, and the basis of all 
sympathy amongst this class of men, that 
the establishment which admits of this 
indulgence, may, with strict propriety, be 
called a school of vice.'' A steady a|i4 strict 
moral discipline is absolutely essential to 
any penitentiary system. 
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NOTJE (A) p. 36. 

THB comrse of nature with regard to mankind is 
no more nnfu^ooaiitable or accidental than we ^sritnefa 
in the rest of creation. The wicked are but the bramr 
bles and briars/ and obnoxious weeds of the vegetable 
world — the hateful and ri^venons^ animals^ the nse of 
which we cannot ascertain. We do not consider it to 
be necessary to vindicate the providence of Grod in 
f^'eating snch a superQuity of animals and of plants, 
many of which^ on accoont of this arrangement, pe* 
rish before they ^eem to have answered any end. Al- 
most all vegetables prodoce a vaat proportiimof seeds, 
the greater part of which perish, or are lost; and in 
some instances, not one in a myriad grows np to ma- 
turify. M. Dodart compotes that an elm every year, 
upon an average, produces 880,000 seeds, and, there^- 
fore, snpposing it to live one hundred years, thirty- 
tiiree millions during its whole age* Fern is infinitely 
more fmitful. A single plant of harf s-tongue, as Dr. 
Green calculates, produces in a year a million of seeds. 
A spider lays, as naturalists inform us, five or six hun- 
dred eggs. The prevalence of delinquency is not 
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more anaccoimtable than these facts. '' That the pre- 
sent world,'' says Bishop Butler, '' does not actually 
become a state of moral discipline to many, even the 
generality; cannot be urged as a proof that it was not 
intended for moral discipline, by any who at all ob- 
•erve the analogy of nature. For of the numerous, 
seeds of vegetables and bodies of animals which are 
adapted and put in the way to improve to such a point 
or state of natural maturity and perfection, we do not 
see perhaps one in a million actually to improve to it. 
Far the greatest part of them decay before they are 
improved to it ; and appear to be absolutely destroy- 
ed.— I cannot forbear adding, that the appearance of 
such an amazing waste in nature, with respect to these 
seeds and bodies, by foreign causes, is to us as unac- 
countable as what is much more terrible, the present 
and future ruin o£ so many moral ag^&ts, by th^n- 
selves, i. e. yw" — Analogy ^ Part I. c. 6. 

NOTE (B) p. 70. 
'' Upon every wrong, reason and experience make 
us apprdiend the resentment of the person injured : 
hfA the h«rror pf mmd which accompanies every gross 
crime, produceth in the criminal an impression that 
all nature is in arms against him. Conscious of me- 
riting the highest punishment, he dreads it from the 
liand of Grod and from the hand of man, 'f And Cain 
said unto the Lord, my punishment is greater than I 
can bear. B#hold thou hast driven me out this i9g- 
from the face of the earth : and from thy face shall I 
be hid, and I shall be a fugitive and a vagabond in 
the earth, ^d it shall come to p^s that every one 
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that findedi me^ ahall slay me."^ Hence the effi<»cy 
of human ponishments in particolar^ to which man is 
adapted with wonderful foresight^ through the con- 
sciousness of their being justly inflicted, not only by 
the person injured, but by the magistrate or by any one. 
Abstracting from this consciousness, the most fre- 
quent instances of chastising criminals, would readily 
be misapprehended for so many acts of violence and 
oppression, the effects of malice even in judges ; and 
much more so in the party offended, where the pu- 
nishment is inflicted by him. The purposes of nature 
are not any where left imperfect. Corresponding 
to the dread of punishment, is, first, the indignation 
we have at gross crimes, even when we suffer not by 
them; and next, resoitment in the person injured, 
even for the slightest crime; by which sufficient provi- 
sion is made for inflicting the punishment that is 
dreaded. No passion is more keen or fierce than re- 
sentment; which, at the same time, when confined 
within due bounds, is authorized by conscience. The 
delinquent is sensible that he may be justly punishc^d ; 
and if any person, preferably to others, be intitled to 
inflict the punishment, it must be the person injured. 



Bat at the tyrant's name, 



My rage rekindles, and my soufs on flame ; 
^Tis jwt resentment, and becomes the br«Tf ; 
Pisgrac*d^ dishononr'd, like the yilest slav^. 

Iliad, ix. 759. 

Revenge, tl^erefore, when provoked by injury or 
voluntary wrong, is a privilege that belongs to every 

• Genesis chap. iv. "ver, 13, 14. 
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person by the law of nature ; for we ha?e no crit^ion 
of right or wrong more iUostrioQfl than the approba- 
tion or disapprobation of conscience. And thus flie 
first law of nature regarding society, that of abstain* 
ing fjr<Hn injuring others, is enforced by the most effi- 
cacions sanctions. 

An author of ^ke first rank for geniua as wdl as 
blood, expresses himself with great propriety upon 
this subject '^ There is another passion vary diffe- 
'' rent from that of foar, and whioh, in a certain de- 
** gree, is equally preservative to us, and conducing 
'' to our safety. As that is serviceable in prompting 
*^ us to shun danger, so is this in fortifying us against 
'' it, and enabling us to repd injury and resist vio- 
** lence when offered. Tis by this passion that one 
'' creature c^ering violaice to another, is deterred 
** ffipm the executicm ; wfaibt he (d>serves how the at- 
** tempt affects his fellow, and knows by the very signs 
** which accompany this rising motion, that if the in- 
''jury be ciairri^d further, it will not pass easily, on 
** with impunity. Tis tiiis passion withal, which, af- 
'' ter violence and hostility executed, rouses a crea- 
'' ture in Opposition, and assists him in returning like 
^* hostility and harm on the invader. For thus as rage 
'' and despak encrease, a creature grows «tiU more ter- 
" rible, and, being urged to the greatest extremity, 
** finds a degree of strength and boldnesi|. unexpe-^ 
'' rienced till then, and which had never risen except 
V through the height of provocation.'** 

But a cursory view of this remarkable passion is 
* Characteristics, Vol. II. p. 144. 
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not soffieieiit. It will be seen by and by, tbat the ori'^ 
ninal law in all nations is entirely founded upon it ; 
and for that reason it onght to be examined with the 
utmost acaoraoy^ JAesentment is raised in different 
degvees, according lo theaense one hath of the injury* 
An injury done to a man himself, proT<Aes resent 
ment in the highest degree. An iigury of the same 
Und done to a friend or relation, raises resentment in 
slower degree V and the passion becomes gradually 
fainter, in proportion to the slighfness of the connec- 
tioB. This difference is not the result of any peculi- 
arity in the nature of the passion. It is occasioned 
by a principle inherent in all semsible beings, that 
every one has the strongest sense of what touches it- 
self. Thus a man hath a more lively sense of a kind- 
ness done to himself, than to his friend ; and the pas- 
sion of gratitude corresponds in degree to the sensa- 
tion. In the same manner an injury done to myself, to 
my child, or to my friend, makes a greater figure in 
my mind, than when done to otiiers in whom I am less 
interested. 

Every heinous transgression of the law of nature, 
raiseth indignation in all, and a keen desire to have 
the criminal brought to condign punishment. Slighter 
delinquencies are less regarded. A slight injury done 
to a stranger^ with whom we have no connection, rais- 
eth our indigMtion, it is true> but so faintly as not to 
prompt any degree of revenge. The passion in this 
case, being quiescent, vanisheth in a moment. Sut 
a man's resentment for an iiyury done to himself, or 
to one with whom he is connected, is an active pas*' 
sion^ which is gratified by punishing the delinquent in 
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a measare corresponding to the injury. And it ^inst 
beremarkedy that many circumstances must concur 
before this passion be fuUy gratified. It is not satis- 
fied with the suffering merely of the criminal. The 
person injured must inflict the punishment, or at least 
direct it; and the criminal must be made sensible, not 
only that he is punished for his crime, but that the pu- 
nishment proceeds from the person injured. When aU 
these circumstances concur, and not otherwise, the 
passion is fnlly gratified ; and commonly vanisheth as 
if it had never been. Racine understood the nature 
of this passion, and paints it with great accuracy in 
the following scene. 

Cleonis. 
Vous-voiu perdez, Madame. Et vom deyez songtr.*— 

Hkbmiovm- 

One je me perde, oo non, je songe a me venger. 
Je ne sai mdme encor, qaoi qu'il m'ait pa promettre, 
Sar d'antret que sur moi, si je dois, m'en remettre. 
Pyrrhus n'est pas coupable ^ ses yeux comme aox mitos, 
Et je tiendrois mes coups bien plus son que les siens. 
Quel plaisir, de venger mob-menie mon iiyure ; 
De retirer mon bras teint du sang du Paijure ; 
Et pour rendre sa peme Sc mes plaisirs p\xu grands, 
De cacher ma livale li ses regards moarans ! 
Ah! sidu-moins Oreste, en punissant son crime, 
Lmi laissoit le regret de mourir ma victime ! 
Va le trouver. Dis*lui qu'il aprenne ii ringrat,'' 
Qu'on Timmole si ma haine, Si non pas a TEtat. 
Ch^re C16one, cours. Ma yengeance est perdue, 
S*il ignore, en mourant, que c*est moi qui Fe tue. 

Andromaque, Act It. Sc. 4. 

Though injury, or voluntary wrong, is generally the 
cause of resentment, we find by experience, that sad* 
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den pain is suiBcient sometimes to raise this passion, 
even where iiyury is not intended. If n man wound 
me by accident in a tender part^ the sudden anguish, 
giving no time for reflection, provokes resentment, 
which is as suddenly exerted upon the involuntary 
cause. Treading upon a gouty toe, or breaking a fa- 
vourite vase, may upon a warm temper prbduce this 
efTect. The mind engrossed by bodily pain, or any 
pain which raises bad humour, demands an object for 
its resentment ; and what object so ready as the person 
who was the^ occasion of the pain, though without de* 
sign ? In the same manner, even a stock or a stone 
becomes sometimes the object of resentment If ac- 
cidentally striking my foot against a stone, a smart 
pain ensues, resentment discovers itself at once, which 
prompts me to bray the stone to pieces. The passion 
is still more irregular in a losing gamester, when he 
vents it on the cards and dice. All that can be said, 
as an apology for such absurd fits of passion, is, that 
they are but momentary, and vanish upon the first re- 
flection. And yet such indulgence was by the Athe- 
nians given to this irrational emotion, that if a man 
was killed by the fall of a stone, or other accident, 
the instrument of death was destroyed.* fRcfsent- 

b 

* Meurtifl de \tg, AtticU, L* I. c. 17, 

t The Actio Noxalii among the Romans, founded also upon the pri- 
vilege of resentment, appears not altogether void of reason. Ani- 
mals, it was thought, were not to be exempted from punishment more 
than men ; and when a domestic animal did mischief contrary to its 
nature, the law required Uiat it should be given up to the person who 
was hurt, in order to be punished. To make this law effectual the 
Actio Noxalis was given, which followed the animal, though even '0^ 
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ment raised by volimtary wroiif , which is a rational 
and osefal passion, is in a very different condition. 
It subsists tiO the sense of the injury be done away, 
by punishment, atonement^ or length of time. 

NOTE (Op. 79, 

*' Experience diminishes the influence of passive 
impressions on the mind, but strengthens our active 

the hands of a parchaser bona fide.* 80 far it was weU judged, that 
property should yield to the more essential right of self-preservation, 
and to the privilege of punishing usuries. It is probable that origi- 
nally there was a neccessity to deliver the animal to punishment, 
without admitting any alternative. But afterwards, when the pas- 
sions of men were more under subjection, and the connecti<m of pro- 
perty became mfore vigorous, which last will be the subject of a fol- 
lovring discourse, an alternative was indulged to the defendant to re- 
pair the damage, if he chose rather to be at that expence than to sur- 
ttndtt hlA animal.t Among modem nations, in Scotland at least, this 
actios went into disuse vrith the privilege of private punishment. As 
at present it belongs to the magistrate only to inflict punishment, the 
Ihischief done by irrational animals is not otherwise regarded, than as 
a reason for preventing the like mischief in time coming. Tlie satis- 
fiu^tibn of private revenge is quite disregarded. 

UlpiAn seems not to have understood the nature or foundation of 
the AcHo NitxkUsy in teaching the following doctrine, That the pro- 
prietor is prunarily liable to repair the mischief done by hin animal, 
and that the altef native of delivering up the animal was afterwards 
indidged by the law of the Twelve Tables :X The law of nature sub- 
jects no man to repair the mischief done by his horse or his ox, if not 
antecedently known to be vicious. AU that can be incumbent upon 
him, by any rational principle, is to deliver up the animal to be pu- 
nished ; and hence it is evident that the privilege indulged by law was 
not that of giving up the animal, but that of retaining it upon repair^ 
ing the damage. 

* Sect* 5. Inst, de Noxal. Action. 

t L. I. pr. D. si quadrupes pauperiem fecisse dicatur. 

f Li. 6. § 1. de re judicata. 
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principles. A course of debauchery deadens the 
sense of {rfeasnre^ but increases the desire of gratifi- 
cation. An immoderate use of strong liquors destroys 
the sensibility of the palate, but strengthens the habit 
of intemperance. The enjoyment we derive from 
any favourite pursuit gradually decays as we advance 
in years : and yet we continue to prosecute our favo- 
rite pursuits with increasing steadiness and vigour. 
On these two laws of our oature is founded our capa- 
city of moral improvement In proportion as we are 
accustomed to obey our sense of duty, the influence 
of the temptations to vice is diminished, while, at 
the same time, our own habit of virtuous conduct Is 
confirmed. How many passive impressions, for in- 
stance, must be overcome, before the virtue of bene- 
ficence cai| exert itself uniformly and habitually! 
How many circumstances are there in the distresses 
of others, which have a tendency to alienate our 
hearts from them and which prompt us to withdraw 
from the sight qf the miserable. The hnpressions 
we receive fr#m these are unfiEivourable to virtue.* 
tbeir force, however, every day diminishes, and it 
may, perhaps, by perseverance be wholly destroyed. 
It is thus that the character of the beneficent man 
is formed. The passive impressions which he felt 
originally, and which counteracted his sense of duty, 
have lost their influence, and a l^abit of beneficence 
is become part of his nature.' ' Stewart' $ Philosophy 
of the Human Mind, Vol. L p. 534. Svo% ed. See 
also to the same effect Butlers Analogy, Part L c. 5. 

NOTE (D) p. 109. 

" It has been shewn^ without any reference having 
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hitherto been made to the holy Scriptures, that all 
men are naturally possessed of certain rights ; and 
farther, that an attack on the rights of another would 
be a sin against God, and an act of injostice to the 
sufferer. 

'' This will be confessed. Bat perfai^s it may be 
alleged, that these considerations alone do not prove 
oar actaal right of opposing by force any such attack. 
The right of repelling aggression by the ase of vio- 
lence has been conceived by many Christians to be 
prohibited in the Scriptures. Others may regard it as 
unsupported by the dictates of natoral reason. They 
may assert, that to restrain the freedom, and, much 
more, to bring into hazard the life of another, though 
an aggressor, may be a line of conduct equally unau- 
thorised with his own : that, supposing this to be the 
case, his guilt will be no justification of ours : that we 
may have no more right to kill an assassin than we 
have to destroy an infectious person, who might prove 
equally fatal to us : that although we must lament the 
approach of either as a severe misfortune, justice may, 
nevertheless, require that, if we cannot avoid the im- 
pending danger, we should patiently submit the event 
to Grod, and leave to him the punishment of the 
offender, and the vindication of his own authority. 

" This fundamental objection to the right of self-de- 
fence is not to be obviated merely by urging that the 
destruction of the human race wpuld probably be the 
ultimate consequence of admitting it. We are not 
allowed to oppose our ideas of future consequences to 
the direct authority of God. It has been proved that 
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every man has originally that aathority for the qniet 
enjoyment of the gifbi bestowed upon him ; and he 
may justly require us to produce authority equally 
direct, before we presume forcibly to interfere with 
them. 

'* In reply then it may be observed, that to make the 
case of the infectious person parallel to that of the as* 
sassin, the former ought to have been represented as 
wilfully attempting to injure our health. Otherwise, 
he cimnot be said to make an attack on the gifts which 
Grod has conferred on another. Of course the instance 
alleged can throw no light on the question, whether a 
person making such an attack may justly be resisted 
by force. A proof, however, of the irrelevance of a 
particular example does not invalidate the principle 
which it was intended to iHnstrate. The subsequent 
remarks, it is apprehended, afford a direct answer to 
the doubts expressed in the objection, and supply the 
proof which is required. 

** It has been shewn that the various bodily and 
mental powers possessed by each individual are the 
gifts of Grod ; and further, that they are all bestowed 
for important purposes. Now among these powers 
are some, which the possessor may have clearly per- 
ceived to be calculated for the defence and preserva* 
tlon of the rest. He has already had sufScient grounds 
to conclude that the Almighty wills him to protect him- 
self, by the use of such of the gifts conferred upon him 
as are applicable to the end in view, from the injurious 
effects of hunger, of thirst, and of inclement seasons. 
It is obvious, that in consequence of finding himself 
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endowed by his Maker with powers oapaUe of re- 
pelliDg injuries of other kinds, find impressed with an 
instinctive aversion to every sort of pain, he has equally 
substantial grounds for concluding himself anthorised 
to resist injuries in general, by the use of such apposite 
means of defence as are bestowed on him. In other 
words, he may conclude, that for important purposes he 
is'invested with a rights subject to such limitations as 
the original donor shall have already annexed^ or shall 
hereafter, at any time, think fit to impose, to employ 
the powers of which he is possessed in defending him- 
self against every kind of injury ; whether it bo likely 
to arise from famine or from nakedness, from the vior 
lence of a savage animal, or from the unwarranted at- 
tacks of a savage of his own species. And smce he 
can in no case defend the divine gifts committed to 
his charge, without depriving the aggressor of some 
of his natural powers, or restraining ^im in the use of 
them : the arguments, which justify him in defending 
himself against an imauthorised attack, evidently 
justify such deprivation or restraint, as far as may be 
necessary for his defence, 

** He, therefore, who, by invading the rights of ano- 
ther, has met with resistance, and has thereby lost any 
of the gifts conferred upon him, his property, his 
health, his limbs, or his life, must impute the loss 
wholly to himself. He runs upon a weapon pointed 
against him by the hand of God. And the detriment 
which he receives is to be viewed in the same light as 
if it had 6l$en incurred by means of any other incident, 
which, by the appointment of God, is attended with 
painful or destructive consequences. 
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** To the preceding obserrations some important in- 
ferences may be subjoined. 

** First, The reasons, which prove that men are au- 
thorised by the will of God to resist an assailant, ap- 
ply equally to the cases of open riolence, and of secret 
fraud. Whether the aggressor be an avowed enemy, 
or a pretended friend ; whether he attempt in the face 
of day to assassinate his neighbour, or by stealth to 
mingle poison with his food ; the latter equally sustains 
an invasion of his rights, and is equally entitled to re- 
pel it by force. • 

" Secondly, The same reasons, which prove that men 
are authorised by the will of God to defend their 
rights when actually attacked, equally prove them^u 
be authorised, when they are sufficiently assured that 
an attack is intended by another, to lay such previous 
restraints on him as are necessary to prevent it ; and 
to continue them so long as that necessity subsists. 

'* Thirdly, The same reasons likewise justify a man 
in taking all forcible methods, which are necessary in 
order to procure the restitution of the freedom or the 
property, of which he had been unjustly deprived : 
such methods being only a continuation of the resist- 
ance which was made, or an exertion of that which 
might have been made, to the original attack. And 
they equally justify the force necessary for obtaining 
what is analogous to restitution, an equitable in- 
demnification for such rights as cannot be restored. 

*' Fourthly, They apply equally to the defence and 
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recovery of all the actual rights of men^ whether ori- 
ginally received from God^ or obtained by their owp 
exertions ; or acqnired, as it will hereafter be shewn 
that rights may be acquired, by the assistance and 
consent of others. 

" Lastly, They do not authorise any manner of re* 
sistance or force beyond that which is necessary to 
secure men from the effect of the ii^justice offered to 
them, or impending over them." — Gishorne's MorcU 
Philosophy, p. 117, et seq. 

NOTE.(E.) p. 121. 
" See the trial of JTane Wenman, for witchcraft, 
before Mr. Justice Powell, at Hereford, on March 
12th, 1711—12; and Amot's Criminal Trial in Scot- 
land, p. 869. 

The 9th of George the Ilnd. (cap. 5,) has put an 
end to all the executions for what Blackstone (Com- 
ment iv. 61,) calls a dubious crime. It is said, this 
Act passed in consequence of an old woman's being 
drowned at Tring, by her too credulous neighbours, 
who suspected her of witchcraft. In Ireland there is 
still a statute, inflicting capital punishment upon 
latches, unrepealed. It was passed in the 28th Eliz. 
and describes every species of the crime as minutely 
as the English statute : and even provides for the trial 
of peers, who might happen to be charged with the 
crime. — See Christian's Blackstone, iv. 61. note ; and 
Ld. Mountm. Hist, of Irish Pari. 

The Scotch law against witches is still seyerer than 
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the EngliA. It sal](|ects both the witch and her conr 
suiter to the penalty of death. The Act is but a 
shwrt one; and as the collection of Scotch Laws is be- 
come a scaree book, I think the carious reader will be 
gratified with a sight of it. It passed in Mary's ninth 
Parliament^ held in 1563> and probably suggested the 
English Act to her superstitious son. 

^Mtem, For*sa*meikle as the Queenis Miyestie a»d 
'' the Three Estaites in this present parliament^ ^^Jl> 
^' informed that^ the heavie and abominable supersti- 
** tion used by diverse of the lieges of this realme, be 
'^ using of witchcraftesy sorcerie^ and ^necromancie, 
** and credence given thereto in times by-gane, against 
** the law of God ; and for avoyding and away-putting 
^* of all sik vaine superstition in times to-ctun, it is 
'' statute and ordained by the Queenis Majestie^ and 
*' the Three Estaites foresaidis^ that ha manor of per- 
^' son nor persones^ of quhat-sum-ever estaite, de- 
^* gree, or condition they be of, take upon hand» in 
'' onie times hereafter^ to use onie manor of witch- 
** craftes, sorcerie or necromancie^ nor give them- 
<< selves forth to have onie sik craft or knawledge 
'' theirof^ their-tbrow abusand the people : nor that 
'' na persoun seik onie helpe, response or consulta- 
'' tion at onie sik users or abusers foresaidis of witch- 
** craftes^ sorceries, or necromancies, under the paine 
'* of death> asweil to be execute against the user, 
'' abuser, as the seiker of the response or consulta- 
^\ tion. And this to be put to execution by the ju$- 
'' tice, schireffls, stewards, baillies, lordes of regaU- 
'' ties and royalties, their deputes, and utbers ordinar 
''judges competent within this realme, with all ri- 
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" gonr^likvilig pow^ io execnfe Ike samm.*'— So6ttidi 
Acb, ea.l683,i. 9Sl.^Eden M fAePoor.Yol. i. p. 147. 

NOTE (P) p. 1». 

" There is perhaps no instance m which iJie diffe- 
rence between our law in its solemh denunciations a^d 
its actaal practice is more reinai^ahle than ih the crime 
of high treason. AlAoagh the sentence uniformly 
pronounced by the judge, !s one which it is Sevier in- 
tended should be executed, 'ft is stiB )afuffdted to re- 
main a part of our law. Tt remains a just subject of 
reproach to us by foreigners, and answering amongst 
ourselves no other purpose than at a very awfid mo- 
ment, to distract the i^easoti, and terrify the imagina- 
tion of each miserable convict by an 'enuiheratidh of 
horrible barbarities, which with judicial aUd feKgibus 
solenmity he is told that he is to undergo, fie is to 
be driiwn to the place of exectttion, and ihere to be 
hanged, but not till he is dead ; he is to be dut'dbwn 
and his entrails taken 6ut, and burheil while be is yet 
alive, ftis head is then to he cut off, tod Uh body is 
io be divided ifato four quarters, and to be at the king's 
disposal. ^eVe thete is no discretion reposed in the 
judges, they a'lfe bound to pronounce this cornel and 
disgusting seifience, and all discretion 'is tran^f^rr^ 
to the executioner. He is allowed if he thinks fit to 
defeat the intention of the law, 'by suffering the cri- 
minal to remain susjl^nded till he is dead; he may 
if such be his pleasure omit tiie einbowelling alto^ 
gether; and it is io the faumahity of the hangman 
that it is left to temper the savage severity of the 
law. That htimanity however 'has not been alwsiys ex- 
erted, " fliere are feiW instanctoy*^ says Mfr. J. Bla<^- 
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sto|^, C^m- yrf* jy- P» ^> " aad ihoj^ ^ccident^I or 
« by negligcnqf, of persona beiug embowelled till pre- 
** vjonsly depriv^ of sensation by strangling." There 
are few instances^ but t)iere are some, ft depends 
therefore ndf on the aggravation to b^ fonnd in the 
gililt pf the offi8|ider^ bat on siccident^ or on the neg- 
lect of a man who executes the sentence, whether se- 
vere torture shgU coiistitut^ part of the punishment 
Nor in truth has it always been through accident or 
i^ogligence that those tortures h^ve been endured. It 
should seem that in ancient times the sentence was 
usually executed in all its rigour ; it has been so at no 
very remote periodt po further indeed back than, the 
rebeUio4[i of 1745: aiid recourse will probably again 
be bj»4 tp '^0^0 f^verities if the violence and bitter- 
ness of p|vil dissensions imd intestine wars should ever 
agsii)! unhappily f^ge in this country, and be attended 
with the same ^<pot a:^ they ^ave produpe4 hi p&st 
times, fHid funoqgst other nations, that of kindling 
eyery If^tpnt fiPfui^ 9^ revenge and crue% existing in 
Ae human breast." — Romilly's Observations, p. 97* 

IfOTE(a)p.l24. 

'^ Qflffif ^ punishable by tte deprivation of life ; and 
vbflr§i fipo^ the conviction of the qfenders, the sen- 
tence of deaith must be prqj^owfced by the judge. — Of 
the^e, if has bf^n stated^ the pfhole, on the aut^oritif. 
of Sir William Blacistonet inchdinji aU fhe f^irifiiis 
shades of the same offence, is about 160 in number. 

*'^ "Php principal qre thefoHowifg, : 
*' Arson, or wilfully and maliciously burning a house, 

bams with com, &c. 
Attempting to kill privy counsellors, &c. 
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BankraptBnot surrendering, or concealing their eflfeets. 

Being accessories to felonies deemed capital. 

Breaking down the head of a fish-pond, whereby fish 
may be lost. (Black Act.) 

Burglary, or house-breaking in the night time. 

Challenging jurors above 90 in capital felonies ; or 
standing mute. 

Concealing the death of a bastard child. 

Cottons, selling with forged stamps. 

Cjjitting down trees in an avenue, garden, &o. 

Cutting down river, or sea banks. 

Cutting hop binds. 

Destroying ships, or setting them on fire. 

Destroying silk or velvet in the loom; or the tools for 
manufacturing thereof; or destroying woollen goods, 
racks, or tools, or entering a house for that purpose. 

Deer-stealing, second ofi*ence ; or even first offence, 
under Black Act, not usually enforced. 

Destroying turnpikes or bridges, gates, weighing en- 
gines, locks, sluices, engines for draining marshes, 
&c. 

Escape by breaking prison in certain( cases. 

Forgery of deeds, bonds, bills, notes, public securities, 
&c. &c. Clerks of the Bank embezzling notes, al- 
tering dividend warrants ; paper makers, unautho- 
rized, using moulds for notes, &c. 

Grovemment stores, embezzling, burning or destroy- 
ing in dock-yards ; in certain cases. 

Highway robbery. 

House breaking in the day time. 

Manning or killing cattle maliciously, See the Black 
Act. 9 Geo. I. cap. 22. 
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Maliciously maiming or disfignriag any person, &c. 

lying in wait for the purpose. 
Mutiny, desertion, &c. by the martial and statute law. 
Murder. 

Pers<mating bail, or acknowledging fines, or judg- 
ments in another's name. 
Piracy, or robbing ships and Tessels at sea ; under 

which is included, the ofifences of sailors forcibly 

hindering their obtains from fighting. 
Trisoners under insolvent acts, guilty of peijury. 
Privately stealing, or picking pockets, alcove one 

shilling. 
Pulling down houses, churches, &c. 
Bape, or the forcible violation of chastity. 
Returning from transportation, or being at large in 

the kingdom after sentence. 
Riots by twelve or more, and not dispersing in an 

hour after proclamation. 
Robbery of the mail. 
Saorilege. 

Setting fire to coal mines. 

Servants purloining their master's goods, value 46s. 
Sending threatening letters (Black Act). 
Shooting at a revenue officer ; or at any other person. 

See the Black Act. 
Shop-lifdng above five shillings. 
Smuggling by persons armed; or assemblii^ armed 

for that purpose. 
Sodomy, a crime against nature, committed either 

with man or beast. 
SoMiers or sailors enlisting into foreign swvice. 
Stealing an heiress. 
Stealing bonds, bills, or bank notes. 
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Stealing luuik' notes, or bills firon^ letlen* 

Stealing above 40s, in any hoqse« 

Stealing above 40s. on a river. 

Stealing linen, &c. from bleaching groonds^ &o. or 

destroying bnen therein. 
Stealing horses, cattle, or sheep. 
Stabbing a person onarmed, 09? not having a weapon 

drawn, if he die in six months. 
Stealing woollen cloths from- tenter grounds. 
Stealing froiii a ship in distress. 
TUcing a reward for helping another to stolen goods, 

in certain cases. 
Treason, and petty treason. Under the fbrnier of 

these is incloded the oitoce of eountevfeiting the 

gold and silver coin. 
Uttering counterfeit money, third effience." — Cotqu- 

hmm, pubKsked in 1800. 

NOTE (H) p. 148. 
'' But when the care of the public safety is entrusted 
to men, whose authority over their fellow creatures is 
limited by defect^ of power and knowledge; from 
idiose utmost vigilance and saga^^ty the greatest of- 
fimders often lie Ud ; whose wisest precautions and 
speediest pursuit may be eluded by mrttfioe or conceal- 
ment; a different necessity, a new nils of proo^« 
ing, residts from the very imperfection of tb^r facul- 
ties. In their hands the uncertainty pf punishment 
must be compensated by the severity. The ease irith 
which crimes are committed or concealed, mxusi be 
counteracted by additional penalties and increased 
terrors. The very end for which hmnmi government 
is established, requires that its regulations be adapted 
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to the sappression of crhnes. This end, idifttfever it 
mifty do in the phtal of infinite ^sdoin, does not^ tn 
the dei^gnatton of temfpoi'sd jpenalties, alM^ys ooincide 
\iiM^ the piropbriiotoate punishmeiit of gnilt." — Mbrdl 
and Political PtiUimfpli^, *. vi. c. 9. 

NOTE (1)^.155. 

<' If any offence exi^fed/' said Mr. WhMtoe^d on 
Skc Samuel Iftomilly's Mil f(fr ^A^venting Ittr^eny from 
dwelling-^onses, ** a mcliiil]^ <tf paiiiament hod only 
to apj^y to &is faotme, and the stedge>hailifii^ was iB- 
slaiitty held over the offender. We t^m^b^ the 
istory, that a bdil was piroposed to make it a oapitel df- 
feiice iot « Jew to look down an area ; which was 
gravely approved with an amendment^ by the intro^ 
dnction of the words * or others' after the word Jew," 

NOTE (K) p. 17ft. 
** Ndt a great many years «go> upon the Norfolk 
circuit, a larceny was committed by two .men in a 
poultry yard, but only one of them was apprehended ; 
the other having escaped into a distant part of the 
^lountry, had eluded all pu^ait At the nepLt asidzes 
the apprehended thief was tried and convicted; but 
Lord Loughbdrottghyb^orewrhom he was tried, tfaiiA^ 
ii^ the offence a very lilight one^ sentenced him only 
lo a few inonthfi imprisonmerit The news of this 
sentence having reael^d the aeoomplioe in his re- 
trei^ he immediately returned^ and surrendered lum- 
self to titke hb trial at the ne^t assize. The niext 
assises came ; but, unfortdnately for Ae prisoner, it 
was a diflferent judge who presided ; and still more 
unfortunately, Mr. Justice Gould, who happened to 
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be the judge, thongh of a very mild and indidgeiit 
dispositkm, had observed, or thought he had ob- 
served, that men who set out with stealing fowls, ge- 
nerally end by committing the most atrocious crimes ; 
and building a sort of system upon this observation, 
had made it a rule to punish this offence with very 
great severity, and he accordingly, to the great aston- 
isUnent of this unlu^ppy man, sentenced him to be 
transported. While one was taking his departure tor 
Botany Bay, the term of the other's imprisonment 
had expired ; and what must have been the notions 
which that little public, who witnessed and compared 
these two examples, formed of our system of crimi- 
nal jurisprudence." — lUmUhfs ObservaiioH$, p. 16. 

NOTE (L) p. 219. 
'' 1^. L'emprisonnement est tr^s-efficace par rapport 
au pouvoir de nuire. L'honmie le plus dangereux 
pour la 80ci6t6 cesse de FStre tant que sa detention 
continue. II pent conserver toutes ses inclinations 
malfaisantes, mais il ne pent plus s*y livrer. 

" 2^. Sous le rapport do profit, tons les inconv6- 
meo3 de Temprisonnement sent improduotifs. C*est 
nt^e une objection centre ce genre de peine que h, 
d^pense qu'il entratne |pour le maintien des prison- 
niers. Et dbns ce ""calcul de perte, il ne faut pas ou- 
Uier celle qui r^sulte de la suspension des travaux 
pour ceux qui ont une Industrie lucrative : perte qui 
V^tend souvent au-delii mfeme dn terme de la deten- 
tion, par les habitudes d'oisivet^ qu'ils ont dd natn- 
rellement contracter. 
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Cette objection tombe d'elle-mdme dans !e plan de 
prison panoptiqne, propos6 4ans le x^hap. XII. 

,^/ 

''3^. Sous la rappcHrtde Fegalite, cette peine est 
6videmment tr^s-d^fectense ; il suffit, pour s'en con* 
vaincre de parconrir le catalogue des privations dont 
elle est compos6e. L'in6galit6 est an pins bant 
degr^ ponr nn val6tadinairey et pour un homme ro- 
bnste — pour le pere de fiunille, et ponr celui qui ne 
tient k rien dans le monde — ^ponr le riche accoutum6 
h tontes les jouissances de la soci6t6, et pour lliomme 
dont r^tat habituel est un 6tat de mis^re. 

'' 4P. Divisible. — Cette peine Test ^minemmentsous 
le rappcnrt de la dur^. Elle est anssi tr^susceptible 
de diffi§rens degr^s de s6v6rit6. 

** 5^. Exemplaire. — Dans le syst^me^tueldes pri^ 
sons, Tavantage de Texemple est r6duit h peu de 
chose. Dans le panoptique, la facility donn6e k I'ad- 
mission du public ^jouteroit beaucoup k cette branche 
d*tttilit6. 

** 6^. Simplicite de ilescr^ltoii.— Sous ce rapp<Hrt» 
rien Jt d^sirer. La peine est k la poft6e de tons le de* 
gr6s d'inteUigence et de tons les dges. Le confinemeaEit 
est un mal dont tout le monde a Fid^e, et plus ou moins 
Fesqimence, Le seul mot prisan rappelle done 
(ontes les id6es p6nales qui lui sent propres." — Tkeorie 
d$$ Peine$ if RecampenHi, Tom, I. jp* 119 — 123. 
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A Letter writtem by Dr. Farde, the ordinary of 

NmoyaU.* 

My opiiiion on the efficacy, of executions, 
oftB but be of little Bawice to one, wbp ha3> perhaps, 
studied such matters for a c<H>pd6ffi|.ble length o£ tme, 
fer ike purpose of endeavoirapg at a^refprpatii;^ in 
th^n ; whereas I have osAj viewed tiiem at they 
occurred in the course of n^ professioual atteadr 
ance, withoi^t expecting that my opinion was ever 
likely to be enquired into, much less followed. From 
every thing I have witnessed on these melancholy^ oc- 
ca^ons, I am decidedly clear, that executions, maaage4 
as they are at present, answer no exk^ wha^ioever, 
either for punishment or example^ By executions the 
jfifenliofiof Q.iaH8hmentis defeated; which is^ !ks^, to 
make restoraikin, or reoompence, to the. injiurad 
parly; 2d^ to warn othms; or, 3^, to amend the 
mcHBds of tiie criMiial. K I am j^undered, 1st, the 
death of the plunderer may gratify my resentm<tot, but 
it cannot restore my property ; for the law gives the 
property found upon the comkiMy not to Um. who has 
lost it, but to the king:* Whenever I can find that the 
ttiunbers in the Newgate Kalendar ane decreased^ r^ 
ffulaily, tUl at length the court attW Old Bailey is bo 
kmger of use— then, and not till then, I shall acknow- 
ledge^ 2d, utiHiy ^^ecwtions fbetiilmti&ltii^ would* 
be rogues. With respect to tiie^d-vpoint, (am^oilbient 



^Written in the yeirlTBS, in answer to an application made by 
Mr. Bentham. 
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of mocailsO the rope puts a stop to every thing <tf that 
sort at fonoe. But yoa ttiay wish to learn the effect, 
whidi sentence of death has on the oonricty in pnmish- 
log his misdeeds^ or causing him tdt set about the ne-^ 
ceraary work of repentwice. FriHli the moment he 
quits tiie courts every engine is set to work^ both by 
btm and bis friendB, to obtain a respite. During 
these exertions, vain and futile are all the attempts of 
the Ordinary^ &c. to prevail on him to reflect on his 
awfsl situation, with respect to both worlds. Thet 
flattering hopes within bis own breast are puffed up 
by ys friends, into a certainty of saving his life ; and 
till (he very mome&t in which the unexpected warrant 
for executi<m arrives, death is A^fprthest thing trom 
Mb thoughts. What is to be done now i are a few 
days sufficient to make his peace with Grod ? Oh no ] 
All is now hurry, confusion, and^ despair. Is this a 
time to instruct him in religion? Alas, he does not, 
perhaps, know the meaning of the word ; nor does he 
conceive any benefit whatsoever to arise from the use 
of the name of a €rod, or a Saviour, except that of 
filling up his common eonversaticm by explanatory 
bkspheiay. To divert him now from any serious 
dioughts, he is daUy visited by his supposed firiendf^ 
relations, or colleagues ; who, (some with goodmo^ye&f 
and some with had) are urging him to die like a man ; 
and in order to assist him in keeping up his sinrits, 
each visiU^r brings a little something for a partings 
glass, which frequently terminates in the intoxication 
of the unfortunate sufierer, and precludes even the sha- 
dow of repentance, or contrition. H^e you will be 
likely to attadi blame to the prison*keepers for suffer- 
ing liquors to be brought in ; but what can they do i 
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Women, who are chieBy the eoBYeyon of then, con* 
oeal them in sach ways as would be termed the grossest 
insolt to search for. Besides, oonunon hamanity says, 
^ as he has only a few days to live, why add tortore to 
** tcNTtare, by keepmg from him the consolation of his 
** relatives r &c. Hie result of nU this (I speak ge- 
nerally) is stupidity at the hours of Momtn^deyotion, 
enthusiasm, rhodomontade, and fruidess threats of re- 
venge against his prosecuttNr, in the st^entiijr. At 
length the long-dreaded morning arrives ; he knows he 
must quit this world, and he may as well do so with a 
goodgmce as not. ** What Would his old associMes 
** say, if they were to behold him die soft? (as their 
" phrase is.) His memory would be desjHsed, and 
had in abomination." He mounts the iiap, resolute 
to appearatice, however he may be lotVAtn-^bows to 
the spectators — shakes bands with the Ordinary, and 
such others as may be travelling the same journeys 
and (according to the expression in the dying^speech, 
which at this moment is publishing in all parts of Lon- 
don) '' is launched into eternity.*' — ^This man is not 
punished, nor are his compeers intimidated. — It is 
Kke the acting of a tragedy : a momentary tear of pity 
may be shed ; but the next ribaldry obliterates the 
whole of the foregoing catastrophe. 

*' For argument sake, we will suppose the convict a 
true penitent and resigned to his fate, with a full trust 
in, or even a modest hope of salvation. The. specta- 
tors are ignorant of what is passing in his mind, but 
they see his resignation in his countenance; conse- 
quently they are not intimidated by his example. We 
veill suppose ag^ain, that some real contrition may 
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arise in the breasts of some few Wlio are undei' sea- 
te&ce; and tbey have deceived me as well as them- 
selves. Let a respite come to these people who had 
given such hopes of refonnation, and what is the con- 
seqaence? I do not, at this moment, recollect one, who 
did not, almost immediately ^ for^t all his good reso- 
solutions. Nay, I will take upon me to say, that some 
of the most wicked prisoners who are now in Newgate 
have been under sentence of death. One instance let 
me mention, of a man who was in that predicament, 
and who gave every hope of reformation. It was an 
iirdnoiis matter to get him respited ; but it was done. 
He was removed from the cells and his punishm^it 
mitigated to transportation. Meeting me a few days 
afUnrwards, he said, ** Hiere are the books you so 
kindly lent me; and having no further use for 

" them, I return them with many thanks." ^But I 

ask, '' Why execute allT Who shall say thafthe most 
hardened villain may not repent ! Youth, health, igno- 
rance, bad companions, &c. may lead a man to perpe- 
trate the greatest crimes. The time, however, may 
come, when he looks back with horror on his past 
transgressions, and r^ents in dust and ashes. Execute 
him, and think of his hope of salvation ? Why not 
leave him to God and his own conscience? Time, 
confinement, mortification, ficc. may restore him, and 
cause "joy in heaven:" — regular labour, — the sweets 
wising fnmi industry ,-^the want of bad companions, 
8cc. all combine to recover the lost sheep, and " the 
" last state of that man is better than the jfirst.^* 
Who is he now that can take upon himself to deter- 
mine, that it would have been better to put that man 
out of the world ? I say, it is arrogating an authority 
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wlucb no frul mortal liai a figbt io do. Some per-« 
mmh (wIm) think tbey abound with the milk of hasMm 
bnidnegB) urill wy, ** I woidd pcinish no crimiDals with 
'* «feaftll> exeept tbey bad eommitted murder, bat tfaat 
*' btood freqmres blood '*7—'' Wboso sbeddetii man's 
Mood/* foe. (Gen. ix. 6.) This, bowever, was not 
Qsed by Ae Alaiigiity, <m a particular ease ; bat as a 
demdimy tikrMienimg. la the case of AbeFs murder, 
(Gem, iv. 10.) instead of Cain being instantly paaisbed 
widi d60th, God says, '* Tbe voioe of thy brother's 
*< bk<Nl crietii nnto me from the greand." Yfimi 
ii»Bic4ion, then, u passcid npon him? God says, 
(Verse 12.) '' When dioa tillest the ground, it afaaH not 
" yield unto thee her streng^. A fagidve and a va- 
** gaibond shalt thoa be in the earA." TUs seems 
more like sentence of t r t msp ortofiion than sentence of 
death, Tbe result of that Crst murder is this, that 
God himself sets a mark upon Cain, lest any one 
rikoold attempt to kill him, (ver. 15.) This th^i is no 
sanction for oar ixeoutions. We well know, that pre- 
tioas to the French revolution, all robbers as well as 
Tnm-derers were punished with death, being previouidy 
broken apon the wlieel. The consequence of wUch was, 
tiiat yery few robberies were commitled, without being 
attended with murder. Whereas, the mildness and 
uncertainty of mir punishments are die reason why 

so very few murders are perpetrated among us. In 

short, when the criminal is dead, both the crime and 
tbe punishment are soon forgotten : let him live and 
labour, and ike public may benefit by his example: 
whilst he himself is making some atonem^it for his 
crimes by his industry, and humbly endeavouring to 
make bis peace witii God. I have often reflected, and 
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as often wondered, with what small degree of devotion 
or right frame of mind, certain persons have joined in 
the second prayer ia our churck service^ ** Almighly 
God, who desireth not the death of a sinner, bat ra- 
ther that he may tarn from his wickedness, and live ;** 
strange it is, that oar Religion is so mild, and oar 
La WB so sairgnmary ! Listead of sparing" &e(ife of a 
criminal in order that he may ium ftom hU wicked- 
ness waA try to live for ever, oar criminal code nips him 
in the first bod 6^ hfe sm^ ralfing off alk hope of refor- 
mation, and destroying the possibility of atonement to 
the injured party. — I hear some one say, " What is to 
be done with criminals ? woald yoa execate none ?'* — 
None : sqaai:e the ponisbment to the several degrees 
of transgression, imd plead tbe mild laws^ of €rod in 
year favour. 

B. FORDE. 
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